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Id the Court of Appeals of the District of Columbia, 


No. 2763. 

The Santa Fe Pacific Railroad Company, a Corporation, 

Appellant, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32913. 

The Santa Fe Pacific Railroad Company, a Corporation, 

Plaintiff, 

against 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed September 17, 1914. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 32913. 

The Santa Fe Pacific Railroad Company, a Corporation, 

Plaintiff, 

against 

Franklin K. Lane, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

Your orator complains and says: 

The Santa Fe Pacific Railroad Company is a corporation incor- 
1—2763a 



2 TIIE SANTA FB PACIFIC RAILROAD COMPANY VS. 

porn ted under and in aeeordanee with an Act. of Congress approved 
March 3, ISO/, and brings this hill of coinplaint against Franklin 
K. Lane, a citizen of the State of California, residing in the Dis¬ 
trict of Columbia, Defendant : 

1. That at the time of the filing of this hill the defendant, Frank¬ 
lin K. Lane, was and he still is Secretary of the Interior and as 
such has charge of the administration of the laws of the United 
States relating to the public lands, including administration of all 
grants made by Congress including any portion thereof, and is 
sued in his official capacity as such Secretary of the Interior, as 
hereinafter set forth: 

2. That by act of Congress approved July 27, 1800, (14 Stats., 

202L provision was made for the incorporation of the At- 

2 lantic and Pacific Railroad Company, and by the 3rd Sec¬ 
tion of said Act a grant was made of lands in the following 

words: 

“And he it further enacted. That there he. and hereby is, granted 
“ to the Atlantic and Pacific Railroad Company, its successors and 
“ assigns, for the purpose of aiding in the construction of said rail- 
“ road and telegraph line to the Pacific coast, and to secure the safe 
“ and speedv transportation of the mails, troops, munitions of war, 
“and public stores, over the route of said line of railroad and its 
“branches, every alternate section of public land, not mineral, 
“ designated bv odd numbers, to the amount of twenty alternate 
“sections per mile, on each side of said railroad line, as said com- 
“ pane may adopt, through the Territories of the United States, 
“ and ten alternate sections of land per mile on each side of said 
“ railroad, whenever it passes through any state, and whenever, on 
“the line thereof, the United States have full title, not reserved, 
“sold, granted, or otherwise appropriated, and free from preemp¬ 
tion or other claims or rights, at the time the line of said road is 
“ designated by a plat thereof, filed in the office of the Commissioner 
“ of the Ceneral land office: and whenever, prior to said time any of 
“ said sections or parts of sections shall have been granted, sold, 
“ reserved, occupied bv homestead settlers, or preempted, or other- 
“ wise disposed of. other land shall be selected by said company 
“ in lieu thereof, under the direction of the Secretary of the Interior, 
“ in alternate sections, and designated by odd numbers, not more 
“ than ten mile* beyond the limit of said alternate seepons, and not 
“ including the reserved numbers: Provided that if said 

3 “ route shall be found upon the line of any other railroad 
“ route, to aid in the construction of which land- have been 

“heretofore granted by the United States, as far as the routes are 
“ prim] the ‘a’"c ‘■•onpvnl fine, the amount of land- heretofore granted 
“shall le deducted from the amount granted by this act: And 
“ provided further, that the railroad company receiving the previous 
“ grant of land may assign their interest to said ‘Atlantic and Pacific 
“ Railroad company’ or may consolidate, confederate, and associate 
“ with aid companv upon the terms named in the third and seven¬ 
teenth sections of this act: And provided further that all mineral 
“ lands be, and the same are hereby, excluded from the operation 
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of this act, and in lieu thereof a like quantity of unoccupied and 
unappropriated agricultural lands in odd numbered sections nearest 
to the line ol said road, and within twenty miles thereof, mav be 
selected as above provided: And provided further, that the word 
mmoial , when it occurs in this act, shall not be held to include 
lion or coal: And provided further, that no money shall be drawn 
101,1 the J reasury of the T nited States to aid in the construction 
of the said ‘Atlantic and Pacific Railroad’ ”, 

^ ,; , v Section 4 of said Act it was provided: 

Se( . 4. And be it further enacted, that whenever said Atlantic 
and Pan tic Pailroad Company. shall have twenty-five consecutive 
miles of any portion of said railroad and telegraph line readv for 
the service contemplated the President of the United States shall 
appoint three commissioners to examine the same, who shall be 
" paid a reasonable compensation for their services by the 
company to be determined by the Secretary of the Interior: 
and if it shall annear that twenty-five consecutive miles of 
said road and telegraph line have been completed in a good sub¬ 
stantial and workmanlike manner, as in all other respects re¬ 
quired by this act, the Commissioners shall so report under oath, 
to the President of the I nited States, and patents of lands, as 
aforesaid, shall be issued to said company, confirming to said mm- 
panv the right and title to said land situated opnosite to and 
coterminous with said completed section of said road. And from 
time to time, whenever twenty-five additional consecutive miles 
shall have heen constructed completed, and in readiness as afore¬ 
said, and verified by said commissioners, to the President of the 
I nited States, then patents shall he issued to said company con¬ 
veying the additional sections of land as aforesaid, and so on 
a- last as every twenty-five miles of said road is completed as 
aforesaid.” 
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4. That by Section of said act is w r as provided: 

“Sec. 0. And be it further enacted, that the President of the 
l nited States shall cause the land to be surveyed for fortv miles 
in width on both sides of the entire line of said road after the 
general route shall be fixed, and as fast as may be required bv 
the construction of said railroad: and the odd sections of land 
hereby granted shall not be liable to sale or entry or preemption, 
before or after they are surveyed, except by said company, as 
1 ^ , d act; but the provisions of the act of September, 

eighteen hundred and forty-one, granting preemption rights and 
the acts amendatory thereof, and of the act entitled, ‘An Act 
“ to secure homesteads’ to actual settlers on the public do¬ 
main approved May twentieth, eighteen hundred and 
“ sixty two, shall be and the same are herebv extended to 


“ all other lands on the line of said road when surveyed, excepting 
“ those hereby granted to said company”. 

5. That the Atlantic and Pacific Railroad Oompanv w^as duly 
organized, as provided for in said Act and duly accepted the grant 
made by said Act as provided by Section 12 thereof. 

fi. That the Santa Fe Pacific Railroad Company, a corporation 
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incorporated under the Act of Congress approved March 3, 1897, 
(29 Stats., 922). and plaintiff herein, is the lawful successor of the 
Atlantic and 1 acific "Railroad Company and possessed of the grant 
made to said last named company by the said Act of July 27. 1886, 
except so far as the same was forfeited by the Act of July 6,' 1886’ 

(24 Stats.. 123), and including the certain lands hercinbelow men¬ 
tioned. 

7. That prior to June 25. 1910. the line of road aided by the 
land erant of July 27. 1866. had been fully constructed, reported 
upon by ( bmmbsioners. and accepted bv tbp President of the T ubed 
States, a< provided for in Section 4 of said Act. and everv and all 
the condition's of said Act had been fullv met and performed. 

8. That under date of June 23. 1914. the Surveyor Ceneral of 
Arizona made demand upon the Santa Fe Pacific Railroad Com- 
panv in word< and figures, as follows: 

I nder date of June 11. 1914. the following demand was made 
“ unon von bv tbo Fir«t. Assbfant Secretarv of tbe Interior: 
fi “ ‘T ndpr and bv virtue of the authority conferred upon 

me bv the act of June 25, 1910. (36 Stats., 834). demand 
is hereby made upon von for a deposit, in a proper United States 
deposit or v to tbe credit of the United States, of $5,500. which is 
determined to be a sum sufficient to pay the cost of the field and 
office work involved in snrveving the unsurveved lands granted to 
the Atlantic and Pacific Railroad Companv, within the primarv 
limits of said grant, in the following townships: 

T. 19 X., R. 5 W., O. & S. R. M. 

T. 19 N., R. 6 W., 
fractional T. 19 X., R. 7 AV., 

T. 20 X.. R. 6 W., 

Should you neglect or refuse to deposit said sum of $5,500, 
as hereinbefore required, within ninety days from receipt by you 
of notice hereof, this Department will notifv the Attorney General 
to the end that he may at once, as provided in said act. commence 
proceedings to declare a forfeiture of the grant as to the townships 
enumerated, and to restore the granted lands in the public domain’. 

“In view hereof notice is hereby given that unless this office is 
in receipt of due evidence that the dequired deposit has been made 
within ninety davs from date of receipt of this notice, the matter will 
be reported to the Commissioner of the General Land Office. 

“In this connection you are advised that the certification of de- 
“ posit need not specify the townships in point, hut may read: 

“ ‘On account of surveying, selecting and conveying lands inuring 
11 1 to the said Santa Fe Pacific Railroad Company, under its grant, 
“ 1 pursuant to the Act of June 25, 19102 ” 

9. That immediately on receipt of said demand, to wit, on June 
27, 1914, Mr. Ilowel Jone w , Land Commissioner of the Santa Fe 
Pacific R. R. Co., addressed the following letter to the U. S. Sur¬ 
veyor General, at Phoenix, Arizona: 
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“Topeka, June 27, 1914. 

Mr. Frank S. Ingalls, 1. 8. Surveyor General, Phoenix, Arizona. 

u 'Dear Sir: Your letter of June 23rd to the Santa Fe 
1 u Railroad Company was referred to me for atten¬ 

tion. In it you request a deposit of $5,500. for the sur¬ 
vey of township 19 North, ranges 5. 6 and 7 West, Arizona. It 
seems to me that this estimate is unusually high and there must 
(( some conditions connected with those lands that are different 
from other surveys we have had. Here are four townships which 
^ would cost $11,000. making a cost of each township $2,750. 
“ Probably the total cost of the survey will be $5,500. and under 
the law quoted the Santa be Pacific Railroad Companv is only 
required to deposit one-half thereof. In any event. I wish you 
would look over your figures again and see whether our share of 
the deposit is $5,500 or only one-half thereof. 

10. That to said letter the U. S. Surveyor General made the 
following reply: 

‘Replying to your favor of the 27th instant in which you request 
i downward revision of the estimate of S5.500.00 covering the 
“ survey of T. 19 X., R. 5. 0 & 7 \V.. and T. 20 X.. R. 6 W." you 
“ are advised that this office does not recall having made this esti¬ 
mate r l he demand made bv office letter of the 23rd instant was 
purely in compliance with letter “E” from the General Land 
Office, dated June 1/th, press copy herewith. Xo information is 
“ available as to whether the estimate in question for field and 
“ office work was intended to include such items as selecting and 
conveying. As far as the actual surveying and work of preparing 
the returns is concerned this office is of opinion that the sum 
of $5,500.00 called for would cover the entire cost.” 

11. That your orator is not required under the grant 
8 made by Act of July 27. 1860, to pay any part of the cost 
for surveying or conveying the lands granted. On the 
contrary, it is by said Act made the duty of the President of the 
Lnited States to cause the lands granted to be surveved and to con- 
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vey them to the Company as the construction of the road progresses, 
and while the Act of June 25, 1910, under which this demand upon 


your orator is claimed to be made, has no application to the grant 
under which your orator lays claim, nevertheless in order to fa¬ 
cilitate the adjustment of the grant your orator has heretofore, on 
demand, made under said Act, advanced the cost of the surveying 
of its lands under the heretofore uniform administration of said 
Act by the Secretary of the Interior, based on the proportionate 
cost of the amount that your orator’s lands in any given township 
bears to the entire cost of the surveying of the township, and for 
ttiat reason your orator sought of the Secretary of the Interior modi¬ 
fication of the present demand for deposit for surveying to one-half 
of the cost of the surveying of the townshh < named, as estimated by 
the II. S. Surveyor General, that being the maximum amount that 
might be received by your orator under the grant aforesaid, to 
which the Secretarv of the Interior acting through his First As- 
sistant, as authorized by law, made the following response: 
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I he Department has received and considered your letter, dated 
July 2.», in It, relative to the demand made under the act of 
“ June 25, 1910 (30 Stats., 831), upon the Santa Fe R. R. Co., 
“as successor_to the Atlantic and Pacific R. R. Co., for the deposit 
ot #5,500 which was determined by the Department on 
•lime 11. 1911, ‘to be a sum sufficient to pay the cost of 
the field and of 1 icc work involved in surveying the un- 
( sun eyed lands granted to the Atlantic and Pacific Railroad Com¬ 
pany, within the primary limits of said grant', in certain town¬ 
ships in Arizona. 

It is apparent from your letter that the requirement made of 
the Santa be Pacific R. R. Co., under authority of said letter of 
June 11. 1911. has been misconstrued. It was not the purpose of 
the Department to require a deposit for the survey of anv lands 
except those granted to the Company. It is not now proposed 
to survey any of the public lands within the townships specified in 
“ the demand made on the company. It is the judgment of the 
Department that the public interest requires the immediate sur¬ 
vey of the railroad lands in those townships, and that the public 
interest does not require the survey of the even-numbered sections 
in those townships. I nder such circumstances, the Department is 
“ clearly of the opinion that the company was properly required to 
pay tlie cost of the field and ofliee work involved in the survey of 
" its granted lands, even though it be admitted that the cost to the 
“ companv would be much lc'S were it deemed proper at this time to 
“ direct the survey of all the lands within the townships named.” 

12. That the amount demanded of vour orator for survey of the 
townships named is the estimated cost of surveying the entire town- 
shins. including both the odd and even numbered sections thereof, 
and in this respect is a departure from the here-fore uniform admin¬ 
istration bv the Interior Department under the said Act of June 25, 
1910 and all other acts in anv wise relating to the survev 
10 of land grant lands. 

13. That the Santa Fe Pacific Railroad Companv there¬ 
upon. in letter of September 5, 1914, made formal tender to the Sur- 
veyor-C.eneral of Arizona of one-half of the estimated cost for survey 
of the entire townships named, which tender he has refused to ac¬ 
knowledge or accept. 

14. That the defendant, the Secretary of the Interior, is unlaw¬ 
fully and in excess of any authority granted him. continuing to de¬ 
mand of your orator deposit for survey of not only the granted alter¬ 
nate odd numbered sections within the townships named, but for 
the survey of the entire townships, and is pressing this demand 
under penalty of proceedings in forfeiture of your orator’s grant, so 
far as these townships are concerned, if said deposit be not speedily 
made. 

15. Your orator alleges that it has no remedy at law and is reme¬ 
diless except in equity. 

AVherefore your orator prays: 

That Your Honors grant to your orator your writ of injunction 
enjoining the defendant. Franklin K. Fane, Secretary of the Tn- 
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tenor, as aforesaid, and his successors in office and all persons claim- 
to act under his authority or control, absolutely to desist and 
retrain from insisting upon the demand hereinbefore named or from 
proceeding further thereon until such time as your honors shall 
appoint and direct and order herein; and that upon such hearing 
the writ herein prayed be granted and continued until the 
11 final determination of this suit; and upon such final hearing 
be made permanent. 

To the end that the defendant may, if he can, show whv your 
orator should not have the relief hereby prayed, and may full, true 
and perfect answer make, according to the best of his knowledge, 
remembrance, information and belief, to the several matters herein¬ 
before averred and set forth, as fully and particularlv as if the same 
were herein repeated paragraph for paragraph and he was thereto 
specifically interrogated, (but not under oath, an answer under oath 
being hereby expressly waived) may it please Your Honor to grant 
unto your orator a writ of subpoena ad respondem issuing out of and 
under the seal of this Honorable Court, directed to the said defend¬ 
ant, Franklin K. Lane, commanding him to be and appear and make 
answer unto this bill of complaint, and perform and abide by such 
order and decree herein as to this Court may seem to be required 
by the principles of equity and good conscience. 

And that your orator may have such other or further relief in the 
premises as the nature of the circumstances of the case may require. 

SANTA FE PACIFIC R. R. CO., 

By IIOWEL JONES, 

. , Land Commissioner. 

ALEX. BRITTON, 

EVANS BROWNE, 

F. W. CLEMENTS, 

A. A. IIOEIILING, 

Attorneys for Plaintiff. 


City of Wasiiixotox. 

District of Columbia, ss: 

Personally appeared before me on this 13th day of September, 
1914. Howel Jones, who, being duly sworn, says that he is 
12 Land Commissioner of the Santa Fe Pacific IL R. Co., and 
that the matter and lacts set forth m this bill are true to the 
best of his knowledge and belief. 

IIOWEL JONES. 

Subscribed and sworn to this 13th day of September. 1914. 

ROSWELL W. SNOW, [seal.] 

Notary Public. 
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Rule to Show Cause. 

\ 

Filed September 17, 1914. A J *“ ~" 

***** * * 

l poll consideration oi tlie complaint tiled herein, and upon ap¬ 
plication m mat behalf made, it is by the Court tins 1 /til day of 
September, Ibid, ordered that Franklin K. Lane, Secretary ot the 
Interior lApaitment, herein show cause to this Court, if any he has, 
on or beiore i* inlay the 2d day oi Ociouer A. 1). 1914, at 10:00 
o clock A. AC, why preliminary injunction and restraining order 
sliouid not issue as prayed in said bin ot complaint, provided a copy 
oi said but ot complaint and ot this rule to show cause be served 
upon said defendant on or beiore tiie 21st day of JSept’r A. D. 1914. 

ASHLEY M. GOLLD, Justice. 


Marshal's Return. 


Served copy of within rule to show cause together with a 
Id copy of bill of complaint on Franklin K. Lane, Secretary of 
the Interior by service on A. A. Jones, acting secretary. 

Sept. 17, 1914. 


MAURICE SPLAIN, Marshall. 
C. R. S. 


4 

Return to Rule to Show Cause. 


Filed September 25, 1914. 

****** * 


In response to the rule to show cause why preliminary injunction 
and restraining older should not issue in the above-entitled case, the 
defendant savs: 

1. That the plaintiff has not in, or by, his bill exhibited a cause 
for relief in equity in that it appears, 

a. that the defendant^ demand upon the plaintiff was made under 
and by virtue of an authority and duty imposed upon him by Con¬ 


gress ; 

l>. that the amount demanded was, by law, within his discretion 
to fix and determine, and that the amount demanded is not shown to 
be in excess of a sum sufficient to pay the cost of the field and office 
work involved in surveying the unsurveyed lands granted to the 
plaintiff or its predecessor in interest; 

e. and that even if otherwise, the plaintiff has its remedy by way 
of defense in any proceeding looking to the forfeiture of its grant. 

2. That in essence and effect this bill seeks a review by the 
14 court of the action of the Secretary of the Interior in a mat¬ 
ter over which, by act of Congress, he has sole and exclusive 
jurisdiction, and concerning which his functions and actions are 
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wholly discretionary and are not subject to control or review by the 
courts in any direct proceeding for injunction or otherwise; and that 
if the prayer of the bill be granted will substitute the judgment and 
discretion of the court for that of the Secretary of the Interior. 

3. I hat, as appears on the face of the bill, the defendant s demand 
for the deposit described in the bill has already been made in the 
manner and form directed by law and that the consequences and re¬ 
sults are fixed and determined by an act of Congress and not by any 
act to be taken or not to be taken by the defendant. 

4. That the specific relief prayed would require the court not only 
to interfere in the discharge of a duty laid upon the defendant by act 
of Congress but, if granted, would amount to a suspension by the 
court of the operation of that law, in that the plaintiff prays that the 
defendant be perpetually restrained from “insisting upon the de¬ 
mand hereinbefore named or from proceeding further thereon until 
such time” as the court “shall appoint and direct and order herein:” 
the effect being that the defendant must either substitute for his own 
discretion in executing the law the discretion of the court or else not 
execute the law at all. 

lie further states that he has made hut one demand upon the 
plaintiff under the provisions of the act of June 25, 1910, for 

15 the deposit of the amount of money required to pay the cost 
of field and office work involved in surveying the unsur¬ 
veyed lands described in paragraph 8 of said bill; that said demand 
was made in manner and form as set forth in said paragraph 8; that 
he is not required by law to make, and has not made, any further 
demand in the premises; and that the legal effect and consequences 
of said demand are fixed by law and not by any further act or in¬ 
action on the part of the defendant other than as it will become his 
duty, under the statute, at the expiration of ninety days from the re¬ 
ceipt of said demand by the plaintiff, to inform the Attorney-Gen¬ 
eral of the fact that the deposit has not been made, if that be the 
fact. 

lie further denies the allegation contained in paragraph 12 and 
states the fact to be as set forth in the letter quoted in full in para¬ 
graph 11 of said bill. 

And to the end that the court may have the entire correspondence 
between the defendant and the attorney for the plaintiff, defendant 
avers that the letter signed bv the First Assistant Secretarv and set 
forth in said paragraph 11 of the bill, was in response to a letter 
dated Julv 25. 1914, signed bv Britton & Grav, as attornevs for the 

i c. v c 

Santa Fe Pacific Railroad Company, which said letter was in words 
and figures as follows: 

“Under date of June 23rd last the Surveyor General of Oregon 
made demand under the act of June 25, 1910, 36 Stats. 834, upon 
the Santa Fe Pacific R. R. Co., as successor to the Atlantic & Pacific 
R. R. Co., for the deposit of $5,500.00 ‘which is determined to 

16 be a sum sufficient to pay the cost of the field and office work 
involved in surveying the unsurveyed lands granted to the 

Atlantic & Pacific Railroad Company, within the primary limits of 
said grant, in the following townships: 

2—2763a 
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1. 19 N., K. 5 A\., G. A 8. R. AL, Arizona 
T. l'J A., K. 6 W, G. A 8. R. AL, ” 

1 radiolia 1 1. l‘J is., If. < \\G. A 8. R. Al., Arizona 
1. 20 A., R. (3 W ., G. A 8. R. Al., Arizona. 

1 his demand is slated to have been made under directions con¬ 
tained in hirst Assistant 8ecretary .Jones’ letter, dated June 11, 
1914. 


In answei to inquiry made ol the 8urveyor General, he reports in 
letter ol June 30th to Air. llowel Jones, Land Commissioner, 8anta 
1 e L. iv. Co., eop\ enclosed, that the sum called lor will cover actual 
sui\e\mg and work oi preparing returns on the entire townships 
named. 


In view of this report we have to request that the demand he re¬ 
duced to one-hall the amount called lor. 1 he basis lor our request 
is as follows: 

1 he act ol June 25, 1910 (supra), merely authorized the demand 
lor ‘a sum sullicient to pay the cost of surveying, * * * any of 

the unsurveyed lands granted to such company,’ etc. 

J>\ the act ol July ol, 18*6, (19 8tats. 102-121), it was provided, 
'that before any land granted to any railroad company by the United 
8tates shall be conveyed to such company * * * there shall 

first be paid into the Treasury of the United States the cost of sur- 
\e\ing, selecting, and conceding the same by the said company or 
person m interest.’ 


1" U will thus be seen that while under the act of 187(3 the 

Company was required to pay for the surveying of the lands 
granted to it, before same could be conveyed, the" act of 1910 au¬ 
thorized demand for the deposit of an amount estimated as sullicient 
to pay cost of surveying any of the unsurveyed lands granted. 

.It should be noticed, however, that the latter act indicated no pur¬ 
pose to increase the call upon the Company so as to embrace other 
than the lands granted to the company, but merely authorized an 
estimate ol this amount, the lands being unsurveved. in place of the 
known amount after survey, provided lor in the" act of 1876. 

1 lie Act ol 1 > o ha> been umlorimv administered as merelv re¬ 
quiring the company to pay for the actual amount of lands granted 
and convexed to the company on account of the grant. 

The regulations of 1879, Land Oflice report for that year, page 
126, 2nd Vol. Copp's Land Laws, page 715, contemplated the pav- 
ment of the costs of the survey at the time of listing or selection 
under the grant. This course, however, has not 1 een followed for 
many years, due to the fact that it required payment for survev of 
lamL never conveyed, and the practice has I een for manv vears to 
make call upon the company whenever a clear list is prepared and ap¬ 
proved for the required payment I efore conveyance is made 

Under the entire practice, however, since the enactment of 1876 
the co't has 1 ecu arrived at through calculation in the pro- 
US portion of the amount granted to the entire area surveved in 
the given township. 

We do not ouestion the right of the Secretary to estimate the 
amount required to meet the costs of the survey of the Company’s 
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lands in any given township, but we do say.s that this estimate must 
be made in good faith to meet the demands of the grant and no more. 

It was at once apparent that the estimate here was in excess of the 
requirements. The grant in the extreme ca^e covers onlv one-half 
of the lands in the townships named, the grant being limited to these 
sections designated by the odd numbers. Therefore, the estimate in 
the extreme must be limited to the extreme of the grant. 

We assume that the demand wa« directed on an estimate given 
bv officials of the General I and Office, and that the Secretary, in 
authorizing the demand, was not informed respecting its conse- 
quences. and if so. that it was not onlv a reversal of the entire co’ir«e 
of administration under the law of 1 876. but a bo of the act of 1910, 
which, as before stated, does not change or purnort to change the 
amount which the company is required to pay for the survey of its 
lands. 

In this connection, it may not be inappropriate to ask attention to 
the decision of the Supreme Court in New Orleans Pac ific Rv. Co. v. 
IT. S. 124 T T . S.. 125. wherein pavment for survevs under the act of 
1870 was sustained merely on the ground that the Company was in 
default at the time that act was passed, and for that reason Con¬ 
gress was authorized to attach a new condition. There was no de¬ 
fault existent at time Act of 1910 was passed, so that it may he 
questioned whether the power existed to make further con- 

19 ditions on the Santa Fe grant. 

The present condition of financial affairs, especially in rail¬ 
road circles, makes the question of demands in this particular more 
important than is generally appreciated. 

We earnestly ask for modification in the amount demanded to 
meet alone the estimated costs of the lands possible to receive under 
the grant in these townships.” 

Whereupon said letter of July 25, 1914, was written and addressed 
and delivered to said Britton & Gray; and thereafter, on August 
6, 1914, said Britton & Gray again wrote a letter to the defendant, 
which letter is in words and figures as follows: 

“Referring to our letter of July 25th last, in the matter of the de¬ 
mand under the act of June 25, 1910 (36 Stats. 834), upon the 
Santa Fe Pacific Railroad Company for the deposit of $5,500.00 for 
the survey of its lands within Tps. 19 X., Ranges 5 and 6 W., 19 N., 
Range 7 W. and 20 N., Range 6 W., G. and S. R. M., Arizona, per¬ 
mit us to call attention to the fact that these lands are all within the 
Prescott National Forest Reserve, and if the United States wants to 
administer the territory covered bv this reservation as a whole, it is 
suggested that the consequence of this survey should receive con 
sideration. As this feature has not heretofore been recited in any 
of the correspondence, it was thought but advisable to bring it to 
your attention.” 

And on August 18, 1914, in reply thereto, the First Assist- 

20 ant Secretary wrote and caused to be delivered to said Britton 
& Gray a letter in words and figures as follows: 

“Receipt is" acknowledged of your letter of August 6, suggesting 
in connection with letter to you of July 25, in the matter of demand 
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upon the Santa Fe Pacific Railroad Company for deposit for survey 
of certain lands in Arizona, that the consequences of the survey 
should receive consideration in view of the fact that the lands are all 
within the Prescott National Forest. 

“The Department wishes to express its thanks for your courtesy 
in submitting this suggestion. The matter has been finally consid¬ 
ered. however, and the action heretofore taken will not he deviated 
from.” 

And now. having made complete return to the rule to show cause 
herein issued, he prays that the same may be discharged, and that 
he may be relieved from further obligation to make answer thereto. 

FRANKLIN K. LANE. 

Secretary of the Interior, 
Bv TIis Attornevs, PRESTON C. WEST, Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney. 

% 

District of Columbia, ss: 

I. C. Edward Wright, Assistant Attorney of Department of the 
Interior, on oath depose and say that I am attorney for the defend¬ 
ant in the al ove-entitled cause: that I have examined the files of the 
Department of the Interior relating to the matters set forth 

21 in plaintiff’s bill and am acquainted with the facts set forth 
in the foregoing return to the rule to show cause; and that the 

same are true. 

C. EDWARD WRIGHT. 

Subscribed and sworn to this 25th day of September, 1914. 
Before me: 

[seal.] ^ W. BERTRAND ACKER, 

Notary Public for the District of Columbia. 

Motion to Dismiss . 

Filed September 25, 1914. 

******* 

Comes now the defendant by his attorneys and moves to dismiss 
the bill herein filedj and for cause shows: 

1. That the plaintiff has not in. or by, his bill exhibited a cause 
for relief in equity in that it appears, 

a. that the defendant’s demand upon the plaintiff was made under 
and by virtue of an authority and duty imposed upon him by Con¬ 
gress f 

b. that the amount demanded was, by law, within his discretion 
to fix and determine, and that the amount demanded is now shown 
to be in excess of a sum sufficient to pay the cost of the field and office 
work involved in surveying the unsurveved lands granted to the 
plaintiff or its predecessor in interest; 

c. and that even if otherwise, the plaintiff has its remedy 

22 by way of defense in any proceeding looking to the forfeiture 
of its grant. 
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2. That in essence and effect this bill seeks a review by the court 
of the action of the Secretary of the Interior in a matter over which, 
by act of Congress, he has sole and exclusive jurisdiction, and con¬ 
cerning which his functions and actions are wholly discretionary 
and are not subject to control or review by the courts in any direct 
proceeding for injunction or otherwise; and unless dismissed will 
substitute the judgment and discretion of the court for that of the 
Secretary of the Interior. 

3. That, as appears on the face of the bill, the defendant’s demand 
for the deposit described in the bill has already been made in the 
manner and form directed by law and that the consequences and re¬ 
sults are fixed and determined by an act of Congress and not by any 
act to be taken or not to be taken bv the defendant. 

4. That the specific relief prayed would lequire the court not only 
to interfere in the discharge of a duty laid upon the defendant by act 
of Congress but, if granted, would amount to a suspension by the 
Court of the operation of that law, in that the plaintiff prays that the 
defendant be perpetually restrained from “insisting upon the de¬ 
mand hereinbefore named or from proceeding further thereon until 
such time” as the court “shall appoint and direct and order herein:” 
the effect being that the defendant must either substitute for his own 
discretion in executing the law the discretion of the court or else 
not execute the law at all. 

Wherefore, he prays that the lull be dismissed, with his 
23 reasonable costs, and that he may lie permitted to go hence 
without day. 


FRANKLIN K. 

Secretary 


LANE, 

of fhe Interior, 


By His Attorneys, PRESTON C. WEST. Solicitor; 


C. EDWARD WRIGHT, 


Assistant Attorney. 


To Alexander Britton. Evans Browne. F. W. Clements, and A. A. 
Hoehling, Attorneys for the Santa Fe Railroad Company: 

Take notice that the foregoing will be for hearing on the 2d dav 
of October, 1914. 

PRESTON C. WEST. Solicitor; 

C. EDWARD WRIGHT, 

Assistant Attorney, 
Attorneys for the Secretary of the Interior. 


Service acknowledged this 25tli day of September. 1914. 

F. W. CLEMENTS, 
Attorney for Plaintiff. 


24 Opinion. 

Filed November 2. 1914. 

******* 

The plaintiff asks for a writ of injunction enjoining the defendant, 
Franklin K. Lane, Secretary of the Interior, absolutely to desist and 
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refrain from insisting upon a demand made by him for a deposit by 
the plaintiff “in a proper United States’ Depository to the credit of 
the United States of $5,500, which is determined to be a sum suffi¬ 
cient to pav the cost of the field and office work involved in surveyi ig 
the unsurveyed lands granted to the Atlantic and Pacific Railro d 
Company'’ (the plaintiff's predecessor) “within the primary limits 
of said grant" in certain townships in the State of Arizona. As a 
part of the demand the plaintiff was notified as follows:— 

“Should you neglect or refuse to deposit said sum of $5,500 as 
hereinbefore required, within ninety days from receipt hv you of 
notice hereof, this Department will notify the Attorney General to 
the end that he may at once, as provided in said Act,” (Act of .True 
25. 1010. 80 Stats. 884) “commence proceedings to declare a for¬ 
feiture of the grant as to the townships enumerated and to re-lure the 
granted lands in the public domain.” 

The plaintiff alleges that it is not required by law to pay any 
part of the cost of surveying or conveying the lands granted to its 
predecessor or that if so liable, it is only for one-half the estimated 
cost for the survey of the townships named in the demand and that 
on September 4. 1914. it made formal tender of one-half of such 
estimated cost. It alleges further that the Secretary of the Interior 
is unlawfully and in excels of any authority granted him 

25 continuing to demand a deposit for survey of not only the 
granted alternate odd-numbered sections within the townships 

named, but for the survey of the entire townships and is pressing this 
demand under penalty of a proceeding for forfeiture of the grant so 
far as tho«e townships are concerned, if said deposit be not speedily 
made. The plaitiff alleges that it has no remedy at law and is reme¬ 
diless except in equity. 

The defendant moves to dismiss the bill on the ground that the 
plaintiff has not by its bill exhibited a cause for relief in equity. The 
grounds specified are substantially two:— 

First. That the Secretary is acting by virtue of au authority and 
duty imposed upon him by Congress, giving him sole and exclusive 
jurisdiction within which his functions and actions are wholly dis¬ 
cretionary‘and not subieet to control or review by the courts in direct 
proceedings for an injunction or otherwise. 

Second That the act of Congress under which he is proceeding 
provides a remedy for the plaintiff which is exclusi\e of all othci 
remedies. 

The Act of June 25. 1910. in pursuance of which the defendant 
has made the demand for a deposit, provides among other things 
that the deposit shall be made within ninety days from demand; 
that the Secretary shall determine and specify in the notice or de¬ 
mand the amount of the required deposit; that the amount deposited 
shall be disbursed for the surveying, including office and field work, 
selection and conveyance of the lands granted and desig- 

26 nated in the notice] and that in the event the money de¬ 
posited shall exceed the cost of the surveys the excess thereof 

«hall be repaid to the corporation so depositing the same. 
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Section 2 of the act further provides that if the demand is not 
complied with 

“the rights, title and interests of such company, and all those claim- 
ing by, through, or under it, in and to the unsurveyed lands desig¬ 
nated in the notice of the Secretary, as aforesaid, shall cease and 
forfeit to the Lnited States; and the Secretary of the Interior shall 
notily the Attorney General, who shall at once commence proceed¬ 
ings to declare the forfeiture and to restore the lands forfeited to the 
public domain.” 


1 he time within which the deposit could he made under the act 
has expired and it is now the duty of the Secretary of the Interior 
to notify the Attorney General of that fact. 

In United States vs. Repentigny, 5 Wallace, 211 at 268, the court 
says;— 

“The mode of asserting or of assuming a forfeited grant is subject 
to the legislative authority of the Government,” 

and the method having been fixed by Congress a court of equity will 
not interfere to prevent the institution of proceedings so provided for. 
Shoomaker vs. Entwistle, 8 Appeals, 252 Brown’s Appeal, 
66 Pa. St., 155. 


If the court should undertake to decide the merits of the plaintiff’s 
contention in this suit and should find against it the matter would 
not he settled as it would still he the duty of the Attorney General 
upon notice from the Secretary of the Interior to institute proceed¬ 
ings as directed by Congress, so that two suits instead of one would 
he required to settle the controversy. 

27 If the plaintiff had made a deposit under protest it could 

have sued to recover the amount so deposited. 

New Orleans Pacific R. Co. vs. U. S. 124 U. S. 124. 


It elected not to do so, however, and its rights can now be ad¬ 
judicated in the proceedings provided for. Those proceedings may 
he in Equity, Brewster vs. Lanyon Zinc Co. 140 Fed. Rep. 801, or 
the Attorney General may proceed as indicated in Atlantic and 
Pacific R. Co. vs. Mingus—135 U. S. 413 at 430. 

At any rate, it was clearly the intention of Congress in providing 
that proceedings should he taken to give an opportunity to the per¬ 
son claimed to he in default to prove all the facts necessary to show 
that there should 1 e no forfeiture. Perhaps Congress had in mind 
what was said in Farnsworth et al. vs. Minn. A Pacific R. R. Co. 92 


U. S. 49 at page 67 namely:— 

“The only inconvenience resulting from any mode other than hv 
judicial proceedings is that the forfeiture is thus left onen to legal 
contestation, when the property is claimed under it, as in this case, 
against the original holders.” 

In the view taken of the case as above indicated it is unnecessary 
to decide any of the other contentions of the parties. 

The bill will he dismissed and the rule discharged. 

WALTER I. McCOY, Justice. 
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28 Decree. 

Filed October 31, 1914. 

* v * * * * * 

This cause came on to be heard on the defendant’s motion to dis¬ 
miss the hill herein tiled and upon the return to the rule to show 
cause why temporary injunction should not issue, and was argued 
by counsel; and thereupon upon consideration thereof, it is this 31st 
dav of October 1914, 

Adjudged, ordered, and decreed that the rule herein issued he, and 
the same is hereby, discharged, and that the bill herein filed he, and 
the same is hereby dismissed, with costs to the defendant to he taxed 
by the clerk. 

By the Court: 

WALTER I. McCOY, 

Associate Justice. 

Whereupon plaintiff, in open court, prays an appeal from the 
above decree, and the same is hereby allowed; and the bond on ap¬ 
peal is hereby fixed at $100 or a deposit of $50 in lieu thereof. 

WALTER 1. McCOY, 

Associate Justice. 



Memorandum. 

November 6, 1914.—Fifty Dollars ($50) deposited in lieu of ap¬ 
peal bond. 

29 Assignment of Errors. 

Filed November 6, 1914. 

******* 

The errors assigned hv the appellant herein are as follows, to wit: 

1. That the {Supreme Court of the District of Columbia, as appears 
hv its opinion in said cause, erred in failing to find and hold that 
the Santa Fe Pacific Railroad Company was not required by law to 
pay any part of the costs of surveying, selecting and conveying the 
lands granted by the Act of July 27, 18 )4, 14 Stats. 292. 

2. That the Supreme Court of the District of Columbia, as appears 
hv its opinion in said cause, erre l in failing to find and hold that 
the Santa Fe Pacific Railroad Company, if required by law to pay 
any part of the costs respecting the surveying, selecting and con¬ 
veying of the lands granted by the Act of July 27, 1863, supra, was 
only required to make such payment (A) after specific sections or 
parts of sections in the townships named had been determined to 
have been granted by said Act of July 27, 1866, and (B) in 
amount equal to the expense incident to the Surveying, selecting 
and conveying of the specific section and parts of sections granted. 

3. That the Supreme Court of the District of Columbia, as ap- 
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pears by its opinion in said cause, erred in failing to find and hold 
that the Act of June 25, 1910, 35 Stats. 834, under which the de¬ 
fendant demanded of the plaintiff the deposit of a large sum 

30 of money, has no application to the grant made by the Act of 
July 27, 1883, supra. 

4. That the Supreme Court of the District of Columbia, as appears 
by its opinion in said cause, erred in failing to find and hold that 
even if said Act of June 25, 1910, supra, has any application to the 
grant made by the Act of July 27, 1868, that the Santa Pe Pacific 
Railroad Company is liable at the most for only one-half of the cost 
for the surveying of the townships named, and that it has, therefore, 
made due tender of the full amount which might be required of it 
under the said Act of June 25, 1910, supra. 

5. That the Supreme Court of the District of Columbia, as appears 
by its opinion in said cause, erred in failing to find and hold that 
the demand by the defendant, complained of in this action, is in 
excess of any authority granted, is arbitrary, unusual, and results in 
casting a cloud upon the title of the plaintiff in and to the odd-num¬ 
bered sections within the townships named under the grant made by 
the Act of July 27, 1836, supra. 

6. That the Supreme Court of the District of Columbia, as appears 
by its opinion in said cause, erred in its finding that “if the plain¬ 
tiff had made a deposit under protest, it could have sued to recover 
the amount so deposited,” and in assigning the same as a reason for 
the conclusion reached in said opinion, dismissing plaintiff’s bill. 

7. That the Supreme Court of the District of Columbia, as 

31 appears by its opinion in said cause, erred in assuming that 
a suit by the United States is necessary m order to cloud the 

title of the plaintiff, and that the matters litigated in this action can 
be plead in answer to the suit of the United States, and in assigning 
the same as a reason for denying the plaintiff relief in this action as 
against the unlawful, unusual and arbitrary demand of the defend¬ 


ant. 

8. That the Supreme Court of the District of Columbia, as ap¬ 
pears by its opinion, erred in dismissing plaintiff’s bill and discharg¬ 
ing the rule issued thereon, in effect holding that the plaintiff has 
full and adequate remedy aside from this action. 

9. That the Supreme Court of the District of Columbia, as ap¬ 
pears from its opinion, erred in failing to grant to the plaintiff relief 
as against the unlawful, unusual and arbitrary demand of the de¬ 
fendant, herein complained of, which clouds the title of the plaintiff 
to lands granted it by the Act of July 27, 1866, supra, and acts 
amendatory thereof. 

J ALEX. BRITTON, 

EVANS BROWNE, 

F. W. CLEMENTS, 

A. A. HOEHLING, Jr., 

Att’ys for Plaintiff. 


3—2763a 
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32 Designation of Record. 

Filed November 6, 1914. 

******* 

The Clerk will please make up the record for appeal in the above- 
entitled cause, and include therein the following: 

1. Original bill of complaint. 

2. Rule to show cause issued thereon. 

3. Return of defendant to said rule. 

4. Motion of defendant to dismiss the bill of complaint. 

5. Opinion of court, discharging rule to show cause, and dismiss¬ 
ing bill of complaint. 

ti. Final decree, together with notation of appeal in open court, 
and fixing penalty of bond, or amount of cash deposit, on appeal. 

7. Memorandum as to deposit of cash amount on appeal. 

8. Assignment of errors by plaintiff. 

9. Designation of record. 

ALEX. BRITTON, 

EVANS BROWNE, 

F. W. CLEMENTS, 

A. A. HOEHLING, Jr., 

Attorneys for Plaintiff. 

Service of copy of the above Designation of Record on Appeal ac¬ 
knowledged, this 6 dav of November, 1914. 

PRESTON C. WEST, 
Attorney for Defendant. 



33 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John IL Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32913 in Equity, wherein The 
Santa Fe Pacific Railroad Company, a corporation, is Plaintiff and 
Franklin K. Lane, Secretary of the Interior, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th day of December, 1914. 


[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2763. The Santa Fe Pacific Railroad Company, a corporation, ap¬ 
pellant, vs. Franklin K. Lane, Secretary of the Interior. Court of 
Appeals, District of Columbia. Filed Dec. 9, 1914. Henry W. 
Hodges, clerk. 
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IN THE 



.January Term, 1915. 


No. 2763. 


the SANTA FE PACIFIC RAILROAD COMPANY, a 

Corporation, Appellant, 

V8. 

FRANKLIN K. LANE, Secretary of the Interior, 

Defendant. 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

BRIEF FOR THE SANTA FE PACIFIC R. R. CO. 


This ca se arose upon the demand made under the direction 
of Franklin K. Lane, as Secretary of the Interior, upon the 
Santa Fe Pacific Railroad Company to deposit the sum of 
$5,500, to pay the cost of the field and office work involved 

lp 


9 


in surveying the nnsurveved lands in four named townships 
within the primary limits of the grant to the Atlantic and 


Pacific Kailroad Company. The claimed authority for the 
demand was the act of dune 25, 1010, 30 Stats., 834. To 
this demand the company responded, alleging that the de¬ 
mand covered not only the estimated cost of the surveying 
of its land- granted within the townships named, but of the 
entire townships: that it is not required by law to pay any 
part of the costs of surveying the lands granted to its prede¬ 
cessor, or that, if so liable, it was only for one-half the esti¬ 
mated costs of the survey of the townships named, and with¬ 
out admitting liability for costs for surveying any of the lands 
demanded, but solely to aid in the adjustment and closing 
of its grant, it made formal tender of one-halt ot such esti¬ 
mated cost within the ninety days from date of demand. 
The tender thus made was refused and the original demand 
insisted upon: whereupon the plaintiff, within ninety days 
from demand, tiled a bill in the Supreme Court of the Dis¬ 
trict of Columbia asking for a writ of injunction enjoining 
the defendant absolutely to desist and refrain from insisting 
upon his said demand, alleging that the amount demanded 
of vour orator for survey of the townships named is the esti- 

V 1 * 


mated cost of surveying the entire townships, including both 
the odd and even numbered sections thereof; that the de¬ 
mand was a departure from the theretofore uniform admin¬ 
istration of the said act of June 25. 1910, and all other acts 
in anywise relating to the survey of land-grant lands, and 
that said demand is unlawful and in excess of any authority 
granted: in other words, that the action of the defendant in 
the premises was arbitrary and resulted in casting a cloud 
upon lands fully earned under a grant of Congress, and that 
as against this unlawful and arbitrary action of the defend¬ 
ant vour orator has no remedy at law and is remediless ex- 

t •- 

cept in equity. 

Uie defendant moved to dismiss the bill on the ground 
that the plaintiff had not therein exhibited a cause for relief 
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in equity, and on the hearing of this motion the bill was dis¬ 
missed and the rule discharged. Your orator thereupon 
prayed an appeal, which was granted, and in support thereof 
alleged the following assignments of error: 


That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the Santa Fe Pacific Railroad Company was 
not required by law to pay any part of the costs of surveying, 
selecting, and conveying the lands granted by the act of 
July 27, 1866, 14 Stats., 292. 


1 hat the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the Santa Fe Pacific Railroad Company, if 
required by law to pay any part of the costs respecting the 
surveying, selecting, and conveying of the lands granted by 
the act of July 27, 1866, supra, was only required to make 
such payment (a) after specific sections or parts of sections 
in the townships named had been determined to have been 
granted by said act of July 27, 1866, and ( b ) in amount 
equal to the expense incident to the surveying, selecting and 
conveying of the specific sections and parts of sections 
granted. 

III. 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the act of June 25, 1910, 36 Stats., 834, under 
which the defendant demanded of the plaintiff the deposit 
of a large sum of money, has no application to the grant 
made by the act of July 27, 1866, supra. 
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IV. 


That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that even if said act of June 25, 1910, supra, has 
any application to the grant made by the act of July 27, 
180 ). that the Santa Fe Pacific Railroad Company is liable 
at the most for only one-half of the cost for the surveying of 
the townships named, and that it ha«, therefore, made due 
tender of the full amount which might be required of it 
under the said act of June 25, 1910, supra. 


V. 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the demand by the defendant complained of 
in this action is in excess of any authority granted, is arbi¬ 
trary, unusual, and results in casting a cloud upon the title 
of the plaintiff in and to the odd-numbered sections within 
the townships named under the grant made bv the act of 
July 27, 1863, supra. 


VI. 


That the Supreme Court of the District of Columbia, as 
aprenrs by its opinion in said cause, erred in its finding that 
“if the plaintiff had made a deposit under protest it could 
have sued to recover the amount so deposited,” and in assign¬ 
ing the same as a reason for the conclusion reached in said 
opinion, dismissing plaintiff’s bill. 


VII. 


That 
appea rs 


the Supreme Court of the District of Columbia, as 
by it- opinion in said cause, erred in assuming that 
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a suit by the United States is necessary in order to cloud the 

t 

title of the plaintiff, and that the matters litigated in this 
action can he plead in answer to the suit of the United 
States, and In assigning the same as a reason for denying 
the plaintiff relief in this action as against the unlawful, un¬ 
usual and arbitrary demand of the defendant. 

VIII. 


That the Supreme Court of the District of Columbia, as 
appears by its opinion, erred in dismissing plaintiff’s bill 
and discharging the rule issued thereon, in effect holding 
that the plaintiff has full and adequate remedy aside from 
this action. 


IX. 

That the Supreme Court of the District of Columbia, as 
appears from its opinion, erred in failing to grant to the 
plaintiff relief as against the unlawful, unusual and arbi¬ 
trary demand of the defendant herein complained of, which 
clouds the title of the plaintiff to lands granted it by the 
act of July 27. 1885, supra, and acts amendatory thereof. 

The Grant. 

By the act of July 27, 1888. 14 Stats.. 292, the Congress 
of the United States provided for the organization of the 
Atlantic and Pacific Railroad Company, and conferred upon 
said company a grant of the alternate odd-numbered sections 
within certain specified and defined limits along and co¬ 
terminus with the railroad therein provided for. The grant 
was a present c/rant, and was a conveyance as well as a law; 
hence a patent was not necessary to pass title to the lands 
granted. In Deseret Salt Company vs. Tarpey, 142 U. S., 
241. in construing a similar grant, the Supreme Court held 
that patents were issued under such a grant not for the pur- 
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pose of transferrin" title. but as evidence that the grantee 
had complied with the conditions of the grant and that the 
grant was to that extent relieved from the possibility of for¬ 
feiture for breach of its conditions. 

The entire line of the road provided for in the act of 
188 > was never constructed, and on July 8. 1886, 24 Stats.. 
12b. Congress exercised its power of forfeiture for breach of 
thi< condition by forfeiting the lands opposite the uncon¬ 
structed portion of the road. Prior thereto, by the act of 
April 21. 1871. 17 Stats.. 10. the Atlantic and Pacific Kail- 
mad Company was authorized to mortgage all its franchises, 
including its land grant, and the rights of the purchasers 
under the mortgage issued under authority of the act of 
1871 are clearly defined in the act of March 8, 1807, 20 
8tats., 822. under which the Santa Fe Pacific Railroad Com¬ 
pany. plaintiff in error, was organized as the lawful successor 
of the Atlantic and Pacific Railroad Company. The effect 
of this legislation confirmed in the Santa Fe Pacific Railroad 
Companv full title in the lands granted bv the act of 1888 
to the Atlantic and Pacific Railroad Company, which were 
opposite the portion of the road constructed at the date of 
the forfeiture, July 8, 1888. The lands the subject of this 
demand are opposite the road constructed and accepted prior 
to the forfeiture act . 


The Opinion Below. 


The opinion of the court below rests upon two proposi¬ 
tions: first, that if “the court should undertake to decide the 
merits of the plaintiff’s contention in this suit and should 
find against it the matter would not be settled, as it would 
'till be the duty of the Attorney General, upon notice from 
the Secretary of the Interior, to institute proceedings as 
directed by Congress, so that two suits instead of one would 
be required to settle the controversy:” and. second, “if the 
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plaintiff had made a deposit under protest it could have sued 
to recover the amount so deposited.” 

The act of June 25, 1910, under which the defendant 
assumed authority to make the demand here in question, is 
as follows: 


‘He it enacted by the Senate and House of Repre¬ 
sentatives of the l nited States of America in Congress 
assembled. That to enable the Secretary of the In¬ 
terior to complete the adjustment of land grants made 
by Congress to aid in the construction of railroads 
and to subject the lands granted to taxation by 
States. Territories and municipal authorities, any 
railroad corporation ree/mred by lav to pay the costs 
of surveying, selecting, or conveying anv lands 
granted to such company or corporation, or for its 
use and benefit, bv any act of Congress, shall be, and 
is hereby, required, within ninety days from de¬ 
mand by the Secretary of the Interior, to deposit in 
a proper United States depository to the credit of the 
United States a sum sufficient to pay the cost of sur¬ 
veying, selecting and conveying any unsurveyed 
lands (/ranted to such company , or for its use and 
benefit, under any act of Congress: Provided fur¬ 
ther. that the Secretary of the Interior shall deter¬ 
mine and specify in tlie notice or demand to such 
company the amount of the required deposit. and 
may, in his discretion, demand a sum sufficient to 
cover the cost of the survey, selection, and conveyance 
of the entire area granted to any company for its use 
and benefit, then unsurveyed, or for such townships 
or fractional townships as he may prescribe and desig¬ 
nate in the notice or demand to such company, as 
aforesaid: And provided further. That the amount 
deposited shall, subject to the rules and regulations 
of the Department of the Interior, under the direc¬ 
tion of the Commissioner of the General Land Office, 
he disbursed for the surveying, including office and 
field work, selection, and conveyance of the lands 
granted and designated in the notice of the Secre¬ 
tary of the Interior, as aforesaid: And provided fur-- 
ther, That in the event the money deposited by any 
railroad corporation under the provisions of this act 
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shnll exceed the cost of said surveys, the said excess 
thereof shall he repaid to the corporations so deposit¬ 
ing the same, or to its assigns. 

“Sec. 2. That if any railroad corporation required 
by law to pay the costs of surveying, selecting, or con¬ 
veying any lands granted to such corporation, or for 
its use and benefit, by any act of Congress, shall, for 
ninety days, from notice or demand by the Secretary 
of the Interior, as provided in this act, neglect or re¬ 
fuse to deposit an amount sufficient to meet the ex¬ 
pense of surveying, selecting, and conveying the 
unsurveyed lands granted to such company for its 
use and 1 enefit, by any act of Congress, and desig¬ 
nated in the notice or demand by the Secretary of the 
Interior, as aforesaid, the rights, title, and interests 
of such company, and all those claiming by, through, 
or under it, in and to the unsurveyed lands desig¬ 
nated in the notice of the Secretary of the Interior, 
as aforesaid, shall cease and forfeit to the United 
States; and the Secretary of the Interior shall notify 
the Attorney-General, who shall at once commence 
proceedings to declare the forfeiture and to restore 
the lands forfeited to the public domain. 

“Sec. 3. That this act shall not affect the right of 
the Secretary of the Interior to cause the public sur¬ 
veys to be extended over any lands granted to any 
railroad or corporation by any act of Congress in the 
manner now otherwise provided by law, nor shall 
any claim, right, interest, or demand of the Govern¬ 
ment of the United States be waived or annulled by 
the provisions hereof: Provided, That all granted 
lands surveyed under the provisions of this act shall 
be subject to taxation by States, Territories, and mu¬ 
nicipal authorities, and the right of the Government 
to reimburse itself for the survey, selection and con¬ 
veyance of such lands otherwise provided by law shall 
remain in full force and effect. 

“Sec. 4. That the Secretary of the Interior shall 
prescribe such rules and regulations as will be neees- 
sarv to the carrying out of the foregoing provisions.” 

Tt will be noted that this act by its terms embraces “any 
railroad corporation required by law to pay the costs of sur- 
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veying, selecting or conveying any lands granted to such 
company or corporation, or for its u«e and benefit, by any 
act of Congress,” and the demand therein provided for is 
limited to “a sum sufficient to pay the costs of surveying, 
selecting and conveying any of the unsurveyed lands granted 
to such coni pang, or for its use and benefit, under any act of 
Congress. Under the second section of the act, upon neglect 
or refusal to deposit an amount sufficient to meet the expense 
of surveying, selecting, and conveying the unsurveyed lands 
“granted to such company, or for its use and benefit, i>y any 
act of Congress,” within ninety days after demand, “the 
right, title and interests of such company, and all those 
claiming by, through or under it, in and to the unsurveyed 
lands designated in the notice of the Secretary, as aforesaid, 
shall cease and forfeit to the United States.” 

This brings us to a consideration of the first assignment 
of error, namely: 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the Santa Fe Pacific Railroad Company was 
not required by law to pay any part of the costs of survey¬ 
ing, selecting, and conveying the lands granted by the act 
of July 27, 1866, 14 Stats., 292. 

It must be clear that if this company is not required by 
law to pay any of the costs of the surveying of the lands 
granted to it, it is not within the act of June 25, 1910, under 
which the defendant assumed authority for making the de¬ 
mand, and, as a consequence, the attempted demand being 
in excels of any authority granted, is an unlawful and arbi- 
trarv act, and thereby the defendant, under color of his office, 
seeks to cast a cloud upon the title of the railroad company 
in lands earned under its grant, through construction of the 
road therein provided for. 

It is our contention that by the original granting act of 
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July 27. 1866, supra, the Atlantic and Pacific Railroad Com¬ 
pany was specifically relieved from the payment of any costs 
incidental to the survey of the lands granted, and that under 
the subsequent legislation under which the Santa Fe Pacific 
Railway Company was organized and became the lawful suc¬ 
cessor to this grant it was also relieved from any of the 
charges incident to the survey of the lands. 

In support thereof we call attention to the fact that hv the 
fourth section of the act of 1866 it was specifically provided 
"that upon the construction of twenty-five-mile sections of 
the road, and the acceptance thereof by the President, he 
-hall cause patents to be issued to the company confirming 
to said company the right and title to said lands situated 
opposite to and coterminous with said completed sections of 
said road,*’ and by the sixth section of that act it was made 
the dutv of the President of the United States to cause the 
lands to be surveyed as fast as might be required by the con¬ 
struction of the road. This clearly exempted the company 
from anv pavment incident to the survev or convevance of 

m 

the lands granted. 

As before stated. Congress, by the act of April 21, 1871, 
xupra, authorized the Atlantic and Pacific Railroad Company 
to mortgage all its franchises, including its land grant, and 
the rights of the purchasers under the mortgage issued under 
that authority are clearly defined in the act of March 8, 1897, 
supra, under which the Santa Fe Pacific Railroad Company, 
plaintiff herein, was organized as the lawful successor of the 
Atlantic and Pacific Railroad Company, and in neither the 
act of 1871 nor the act of 1897 is any provision made requir¬ 
ing of such mortgagees or purchasers the payment of the 
r*osts for surveying, selecting, or conveying of the lands 
granted. 

In the court below, on behalf of the defendant, attention 
was called to the provisions of the act of July 81, 1876, 19 
Stats., 121. This was an act making appropriation for 
sundry civil expenses of the Government for the fiscal year 



ending June 30. 1877, and for other purposes, and there was 
incorporated therein the following provision: 


“That before any land granted to any railroad com¬ 
pany by the United States shall be conveyed to sueb 
company, or any persons entitled thereto under any 
of the acts incorporating or relating to said company, 
miles* such company is exempted Inj law from the 
payment of such cost, there shall first be paid into 
the Treasury of the United States the cost of survey- 
ing. selecting, and conveying the same by the said 
company or persons in interest/' 

Reference was also made to an adjudication under the 
above quoted provision in case entitled New Orleans Pacific 
Railway Co. vs. United States, 124 U. S., 124. That case 
involved the construction of the granting act of March 3. 
1871, 16 Stats., 573, 579. In that grant there was no pro¬ 
vision respecting the survey of the lands granted, as there was 
in the case of the grant under consideration. Further, that 
act required the road to be fully constructed within the 
period of five years, and after this period had elapsed without 
construction of any part of the road, and after the passage 
of the act of July 31, 1876, demand was made upon said 
company for the payment, not as in this case of the costs of 
survey of the entire township, but only for the costs of 
surveying the lands granted to it. In order to secure its 
patents the company made the payment under protest, and 
later brought a suit in the Court of Claims to recover the 
moneys so paid, and on this action the case was carried to the 
Supreme Court of the United States, resulting in the decision 
above referred to. In disposing of this case the Supreme 
Court said, at page 127: 

“Congress had a right at any time to impose upon 
the grant the new condition, the company having 
failed to complete the whole of the road bv March 3, 
1871.” 
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And. again, at page 29: 

“No limitation was imposed on the rbdit and power 
of Congre->. the company having failed even to com¬ 
mence the construction of any part of its road within 
the time limited, to virtually renew the grant and 
extend the time within which the land might he 
earned, with the imposition of a new condition, that 
before any patent should lie issued, the cost of sur¬ 
veying the land patented should first be paid into the 

rp ) J 

I reasury. 


It will he noted that the act of 1876, herein just quoted, 
recognizes the fact that certain companies possessing grants 
from the United States were exempted by law from the pay¬ 
ment of such costs, for it is specifically provided therein 
“unless such company is exempted by law from the payment 
of such costs. r There was no provision in the New Orleans 
Pacific grant making it the duty of the President of the 
United States to cause the lands to he surveyed as rapidly as 
needed in the construction of the road, and it is our conten¬ 
tion that the provision to that effect in the grant to the At¬ 
lantic and Pacific Railroad Company expressly exempted that 
company from the payment of such costs. Further, the 
United States forfeited a part of the Atlantic and Pacific 
grant because of default in construction, and while it mav be 
admitted it might then have attached a condition as to sur¬ 
vey it did not, and presumably did not because of right 
which had accrued under the mortgage previously authorized. 
As a consequence the act of 1876 and the adjudication re¬ 
ferred to can have no possible application to the case now 
before this court, but even if applicable said act does not 
justify the demand in question. 

We are strengthened in our position by the opinion of the 
Supreme Court recently rendered in the case of Lane vs. 
Watts. 284 U. S., 526. That case involved claimed rights 
under the location or selection of one of the Baca Float 
grants issued in substitution of the Las Vegas grant. The 


conflict between two "rants embracing the town of Las A egas 
was settled by an act ot Congress, passed June 21. I860, i'u 
Stats.. 71. which enabled the heirs of Baca claimants under 
one of the grants which was relinquished to select '“an equal 
quantity of vacant land not mineral in the Territory of 
New Mexico, to be located by them in square form, not ex¬ 
ceeding five in number. ’ Bv said act it was made the duty 
of the Surveyor General of New Mexico “to make survey and 
location of the land so selected by the heirs ot Baca when 
thereunto required by them.” The Baca claimants urged 
that the act of 1860 devolved the duty on the Surveyor Gen¬ 
eral of New Mexico to make the survey of the lands selected. 
On the other hand it was asserted that it was the duty of the 
claimants, under a later general act of June 2. 1862, 12 
Stats., 410, to pay the costs of these surveys. In disposing 
of the matter it was said by the Supreme Court, at page 541 
of its opinion, after referring to the granting act of 1860. in 
favor of the Baca heirs: 

“That act provides, as we have seen, that fit shall 
be the duty of the Surveyor General of New Mexico 
to make survey and locations of the lands so selected 
by said heirs of Baca when thereunto required by 
lbem.* * * * The obligation is explicit, and 
there was reason for it. To accommodate conflicting 
claims, and. at the instance of the Government, the 
Baca claimants gave un their rights to a definite tract 
of land. and. as appellees sav. expressing the eouities 
of the claimants, whatever its character or condition, 
and the Government therefore would naturally make 
provision for the location of the substituted lands as 
expeditiously as possible and without expense to the 
Baca heirs. We therefore think the act of I860, not 
that of 1862, applied.” 

In the case now before the court the obligation upon the 
President, imposed by the sixth section of the granting act of 
1866, is as explicit as that imposed upon the Surveyor Gen¬ 
eral by the act of 1860, just referred to. 




Finally, and in complete recognition of the exemption of 
the Atlantic and Pacific Railway Company from any pay¬ 
ment of costs for the survey of the lands granted it by the 
act of 1863. wc refer to the case of the Atlantic and Pacific 
Railroad Company rs. Mingus, 165 U. S.. 113-441. This 
ca-c arose upon an action of ejectment instituted hv the At¬ 
lantic and Pacific Railroad Company against one Mingus, for 
the purpose' of testing the forfeiture act of July 6, 1886. 
which forfeited the portion of the Atlantic and Pacific grant 
opposite the road then unconstructed. In resisting the right 
asserted hv the I nited States in forfeiture the company set 
up the failure on the part of the United States to meet its 
obligation imposed by the granting act with respect to the 
survey of the lands granted the company. This obligation 
U recognized by the Supreme Court, but the failure of the 
I nited States in this particular is held insufficient to avoid 
the right of the United States to forfeit the lands opposite 
unconstructed road, and as against the claim of the company 
6 was «aid that this failure on the part of the United States 
did not prevent the company from realizing the full value 
of the lands granted by mortgaging the road, which is a fur- 
tic i recognition of the rights of the mortgagees and pur¬ 
chasers under the foreclosure of the mortgage, who through 
incorporation duly authorized became the Santa Fe Pacific 
Railroad Company, the plaintiff in this action. 

In disposing of this feature of the case it was said hv the 
court, at page 441: 

"Tt i= finally contended that the Oovernment failed 
i- fulfil its obligation to purvey the lands and that 
tin- was n condition Precedent to its rich! to declare 
a forfeiture. Dus obligation is contained in the sixth 
section in the following language: That the Presi¬ 
dent of the Tinted States shall cause the lands to he 
surveyed tor forty miles in width on both sides of ‘he 
entire line of said road, after the general route shall 
t-e fixed, and as fast as may he required hv the con¬ 
struction of said railroad.’ Evidently the'failure to 
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do this did not prevent the comnany from realizing 
the full value of the land granted by mortgaging the 
road, and it is open to doubt whether it could, under 
any circumstances, be insisted upon as a defence to 
the forfeiture.” 

It..must not he overlooked that certain of the grantee claim¬ 
ants under railroad land grants were specifically required to 
pay the costs of surveying, selecting and conveying the lands 
granted. 

By the 21st section of the act of July 2, 1864 (13 Stats., 
365), amendatory of the aet of July 1. 1862 (12 Stats., 
480), the Kansas Pacific Railway Company was required to 
pay the costs of surveying, selecting, and conveying the lands 
originall v granted by the act ot 1862. as well as those granted 
by the act of 1864. 

In extending the grant from five to ten sections per mile 
Congress added a new condition, and this was sustained by 
the Supreme Court upon the ground that as none of the road 
had been built when the amendatory act was passed no right 
had vested in any of the lands granted hv the act of 1862, 
and consequently the power as well as the intent of Congress 
to require such payment cannot be questioned. 

Railway Company vs. Prescott, 16 Wall., 603. 

By the act of July 15. 1870 (16 Stats.. 305), it was spe¬ 
cifically required that before any lands granted to the North¬ 
ern Pacific Railroad Company shall lie conveyed there shall 
be paid into the Treasure the cost of surveving, selecting, 
and conveying the same. 

This exaction was sustained by the Supreme Court upon 
the ground that, until the conditions of the grant had keen 
met and the lands earned, it was within the power of Con¬ 
gress to annex a condition requiring payment of the co^t of 
surveying, etc., before conveyance of the lands was made. 
Northern Pacific R. R. Co. vs. Traill Co., 115 U. S.. 600. Tn 
that case the county was seeking to charge the lands with 


I ^ ^ nnd the dec ision was largely to pro¬ 
tect the interest of the United States in its right to receive 
the costs for surveying, etc., otherwise the lands, if subject 
to taxes, might he sold freed of any rights therein. 

1 he act of April 20, 1S71 (supra), authorizing a mort¬ 
gage ol the Atlantic and Pacific grant, specifically’ provided! 

“ hhat if the company shall hereafter suffer any 
breach of the conditions of the act above referred to, 
under which it is organized, the rights of those claim¬ 
ing under any mortgage made by the company to 
the lands granted to it hv said act shall extend only 
to so much thereof as shall he coterminous with or 
appertain to that part of said road which shall have 
been constructed at the time of the foreclosure of said 
mortgage. ” 

This clearly fixed the rights of the mortgagees to the lands 
appertaining to road constructed at time of foreclosure of 
the mortgage, which included the lands the subject of this 
demand. 

Tit ere was no attempt to fix a new condition rccjuiiring 
papment for costs of surveys respecting such lands , as had 
been done in the case of the Kansas Par tie hi/ the act of 1S(34 
and the Xorthern Pacific by the art of 1870, just the year 
before. Again, in the act of March 8 189/, supra , defining 
rights of the purchasers under the mortgage, it was provided: 

“But such new company shall he subject to all the 
allegations and duties to the United States which said 
Atlantic and Pacific Railroad Company a as subject 
under its charter or act of incorporation /’ 

How. then, can an intent to charge the plaintiff company 
with the cost - of surveying, selecting and conveying the lands 
granted to its predecessor in interest be spelled out of this 
legislation ? 

1 he several acts respecting the Atlantic and Pacific grant 
amounted to contracts between the United States and the 
Atlantic and Pacific Railroad Company and its successor, the 


17 

plaintiff herein, under which the grantees were to receive 
certain lands in consideration of the building of the road, 
and it was contemplated that the grantees, on performing 
its contract, should receive the full amount granted without 
other conditions than those named. To attempt to attach a 
new cond tion after the full performance on the part of the 
transferees would amount to an impairment of a contract, 
which should not be imputed to the Congress. See United 
States vs. Grand Rapids & I. R. R. Co., 154 Fed. Rep., 131, 
136. 

As before shown, the general act of 1876, requiring rail¬ 
road companies to pay the costs of surveys before issuance 
of patent for the lands granted, recognized that certain of 
the grantees were by law exempted from the payment of such 
costs. It was error, therefore, in the court below not to hold 
that this company was by law exempted from the payment of 
any of the costs of survey of the lands granted to it; that it 
was, therefore, not within the provisions of the act of June 
*25, 1910, under which the demand in question was made, 
and the court below erred in not granting relief through in¬ 
junction against such unlawful and arbitrary act of the de¬ 
fendant. 
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II. 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the Santa Fe Pacific Railroad Company, if 
required by law to pay any part of the costs respecting the 
surveying, selecting, and conveying of the lands granted 
by the act of July 27, 1866, supra, was only required to make 
such payment (a) after specific sections or parts of sec¬ 
tions in the townships named had been determined to have 
been granted by said act of July 27, 1866, and (b) in amount 
equal to the expense incident to the surveying, selecting, 
and conveying of the specific section and parts of sections 
granted. 

The grant to the Atlantic and Pacific Railroad Company 
made by the act of July 27. 1866, supra, was of the alternate 
odd-numbered sections within certain designated limits. The 
court is perhaps aware, but in order that there may he no 
misunderstanding in the matter we call attention to the fact 
that under the public-land system of surveys in force for 
more than one hundred years the lands are divided into 
townships six miles square, and the townships are in turn 
subdivided into six tiers of six sections each, making thirty- 
six squares or sections, each one mile square. These squares 
are denominated as sections and they are numbered consecu¬ 
tively. beginning at the northeast corner of the township, 
from 1 to 36. Each section is, in turn, subdivided into quar¬ 
ter sections, and each quarter section, in turn, divided into 
quarter-quarter sections. In making the surveys of the dif¬ 
ferent sections and p.irts of sections the stones or other mark¬ 
ings placed upon the boundaries necessarily become a com¬ 
mon boundary for two sections, and in the instance of the 
corner to the sections it becomes a common corner to four 
sections. It is, therefore, impossible to survey the alternate 
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odd-numbered sections of any township without at the same 
time accomplishing the survey of the alternate even-num¬ 
bered sections. In attempted disposition of the protest filed 
by the railroad company against the demand for deposit in 
the given case the defendant replied. 

“It i« not now proposed to survey any of the public 
lands within the townships specified in the demand 
made on the company. It is the judgment of the 
Department that the public interest require^ 
mediate survey of the railroad lands in tho-e town 
ships, and that the public interest does ' lot re 9^ 1 '^ ' lie _ 
survey of the even-numhered sections in tho-e tov } 
ships.' Under such circumstances the department is 
clearly of opinion that the company was proper ,v e- 
5 to pav the cost of the field and office work in¬ 
volved in the survey of its granted lands, even though 
it he admitted that the cost to the company aoiildj 
much less were it deemed proper at that time to d.rect 
U™ survey of all the lands within the townships 

named.” 

As we have just asserted, and as will he borne out by the 
m0 «t casual examination of the manual of surveys governing 
the survey of public lands, it is impossible to make a proper 
survey and marking of the odd-numbered sections of a town- 
ship without at the same time accomplishing t e sunev an 
markin'" of the even-numbered sections, and therefore 
matter is not one resting upon intent. In other words, that 
whether the survey includes the whole township or only one- 
half of it is not governed by intent when under t ic \\oi ' < one 
the whole accomplishment is had. If. however, the matter 
could he determined merely by intent at the time, then at a 
later date, when the intent, was conceived to survey the eien 
sections in the township in which the odd-numbered sections 
had been previously surveyed, the very same work wot. d 
have to be done over again, and if it were possible it would 
he clearly improper, as thereby the Government, merely to 
satisfv a psychological condition existing m the mind of the 
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departmental official, would be forced to pay twice the costs 
properly apportioned to the survey of the even-numbered 
sections, or the public lands, in the given township. How¬ 
ever. this matter is fully concluded for the present ease under 
the pleadings, for in the bill it was specifically alleged in 
paragraph twelve of the bill: 

“That the amount demanded of your orator for sur¬ 
vey of He townships named is the estimated co«ts of 
surveving the entire townships, including both the 
odd ami oven noml e v ed sections thereof, and in this 
respect is a departure from the heretofore uniform 
administration by the Interior Department under the 
said act of June 25, 1010, and all other acts in any¬ 
wise relating to the survey of the land-grant lands.” 

The defendant moved to dismiss this bill which, under the 
new rules of eopiitv practice, is the substitute for a demurrer, 
and admits all material facts pleaded in the bill. 

We have heretofore shown that the Atlantic & Pacific Rail¬ 
road Company was specifically exempted from payment of 
the costs for the survey of the lands granted it by the act of 
1866. However, if we be wrong in this contention and it be 
found that the general act of July 31, 1876, supra, has any 
application to this grant, we note that by the act of 1876 
the companies falling within the operation of that act were 
only required to pay the costs of the surveys of the lands 
granted before conveyance thereof was wade to the company. 
As no conveyance could be made until the land* were sur- 
veved it follows, as a consequence, that any demand under 
the act of 1876 could only be made after the lands in any 
given township bad been surveyed, and then only to cover 
the costs incident to the survey of the particular sections in 
those townships found to pass under the grant to the railroad 
company, and which were about to be conveyed. 

It is well known that under the exceptions found in the 
granting act all lands mineral in character, and also those 
which had been disposed of or which were claimed or oecu- 



pied at the date of definite location, were excepted from the 
grant, and although there are eighteen odd-numbered sec¬ 
tions in a given township it is not infrequent that one or 
more ot the odd-numbered sections, and in some instances a 
one-half or perhaps the whole of them, may be excepted from 
the grant by reason of character or conditions existing thereto 
at the date of definite location. 

In the administration of the act of 1870 by the Land De- 
paitmcnt it has been usual to divide the costs of the survey 
of the entire township into thirty-six parts, furnishing the 
cost to be charged for the survey of any one section, and this 
is multiplied by the number of sections finally found to pass 
under the grant. It will thus be seen that to admit that the 
act of 1870 has any application to this grant, that act fur¬ 
nishes no warrant for the demand made in this instance, and 
the court below erred in not granting relief through injunc¬ 
tion against the unlawful and arbitrary act of the defendant 
in demanding of the company payment of a sum knowingly 
in excess of any amount that might he required for the sur¬ 
vey of all the lands which might, under the most favorable 
conditions, pass under the grant in the townships named in 
the demand. 

III. 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that the act of June 25, 1910, 36 Stats., 834, under 
which the defendant demanded of the plaintiff the deposit 
of a large sum of money, has no application to the grant 
made by the act of July 27, 1866, supra. 

As noted above the act of June 25, 1010, includes within 
its scope “any railroad corporation required by law to pay 
(he costs of surveying, selecting, and conveying any lands 
granted to such company or corporation or for its use and 



benefit by any act of Congress.' 7 If, as we have attempted 
hereinbefore to show, the Atlantic and Pacific Railroad Com¬ 
pany was not required by law to pay any of the costs of sur¬ 
veying, then evidently this act can have no relation to the 
Atlantic and Pacific grant, and. as a consequence, a demand 
made upon the Santa Fe Pacific Railroad Company, as suc¬ 
cessor of the Atlantic and Pacific Railroad Company, is in 
excess of anv authority granted, is unlawful and arbitrary, 
and this company should be relieved from the consequences 
of such unlawful act which, as we shall later show, results 
in casting a cloud upon the company’s grant. 

Tn this connection it may not be inappropriate to call at¬ 
tention to the fact that when Congress, by the act of April 
20, 1871, supra, authorized the Atlantic and Pacific Railroad 
Company to mortgage its land grant it was provided by that 
act— 

‘‘that if the company shall hereinafter suffer any 
breach of the conditions of the act above referred to 
(’meaning the granting act), under which it is organ¬ 
ized. the rights of tho«e claiming under any mortgage 
made by the company to the lands granted to it by 
said act shall extend only to so much thereof as shall 
be coterminous with or appertain to that part of said 
road which shall have been constructed at the time 
of the foreclosure of said mortgage.” 

It will thus be seen that Congress, in authorizing the mort¬ 
gage of the land grant, meant to secure the mortgagees, who 
were to furnish the money for the building ot the road, in 
the land grant opposite the portion of the road so built, and. 
as before shown, when the company failed to build the entire 
line of its road the Congress, in exercising its right, of for¬ 
feiture. forfeited only the grant opposite unconstructed road. 
Later, by the act of March ?>. 1807, supra, the rights of the 
purchasers under the mortgage, issued under the authority 
of the act of 1871, were clearly recognized and defined, and 
we say to suggest that a new condition could thereafter be 




attached to this grant, which is the effect of this demand, as 
against the rights of these purchasers, raises a question as to 
the constitutionality of the act. 


That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing to find 
and hold that even if said act of June 25, 1910, supra, has 
any application to the grant made by the act of July 27, 
1866, that the Santa Fe Pacific Railroad Company is liable 
at the most for only one-half of the cost for the surveying 
of the townships named, and that it has, therefore, made due 
tender of the full amount which might be required of it 
under the said act of June 25, 1910, supra. 

We have heretofore shown not only that the Atlantic and 
I acific foul road Company was exempted from payment of 
costs of survey of its lands granted by the act of 1863, hut 
that the most that has been, or in fact that could be exacted 
ol any railroad compam is the payment of the costs for the 
survey of “the lands granted to it,' 7 and in all legislation 
prior to the act of June 26, 1910, this sum was only required 
to be paid after the grantee’s rights to specific tracts had been 
determined, and then only preliminary to the issuance of a 
patent. Even under the act of June 25, 1910, which had 
been in operation more than four years before the present 
demand was made, the uniform administration had been 
merely to require of railroad companies falling within the 
operation of that act the deposit of a sum equal to one-half 
the estimated cost for the survey of the townships desired. 
The bill alleged in paragraph twelve that the demand here 
in question “is a departure from the heretofore uniform ad¬ 
ministration by the Interior Department under said act of 
June 25, 1910. and all other acts in anywise relating to the 
survey of land-grant lands.” This is not denied in the 


motion to dismiss, and it cannot he denied. Further, when 
1 10 1,111 ,hilt afterwards became the act of .June 25. KUO. was 
under consideration the Congress understood that the com¬ 
panies were only required to pay for the particular lands 
granted, and in Senate Report Xo. (500, (51st Congress second 
session, m reporting on the hill then pending, it was said: 

“The necessity for this legislation arises from the 
hut that under their grants railroads are required to 
J' 1 '. °" c ‘half the coM of surveying the lands within 
their granted limits, and the companies have not in 
a l eases made the required deposits to enable the 
(apartment to proceed with the survey of such areas 
Congress by the act of March 2. 1805. provided 
tor a continuing appropriation of *100.000 to he used 
lor the survey of lands within (he limits of land 
giants, out this appropriation lias not been used for 
some years past by reason of the fact that it has not 

been available lor office work on surveys executed 
under it. 

"The Department suggested this legislation with an 
appropriation of $500,000. hut the committee did not 
leel authorized to report the hill with an appropria¬ 
tion. and therefore struck out that portion of the hill, 
taking it for granted that the Secretary of the Ul¬ 
terior would call upon the Congress for a sufficient 
appropriation, from time to time, to cover the Gov¬ 
ernment's share of the cost of the work of survevina 
as it progressed.” " J 

Although the Santa Fe Pacific Railroad Company is ex¬ 
empted by law from paying any costs of surveys, in order to 
facilitate the adjustment of its grant it has, under protest, 
paid the estimated costs f or the surveying of the sections and 
parts of sections granted it, and when the present demand 
was made, covering as it did the entire cost for surveying of 
both the odd and even numbered sections, the company ten¬ 
dered one-half of this estimated cost as the limit of the lands 
which might be secured by it under its grant. Surely the 
company has sought to harmonize the situation with the 
Land Department as far as possible, and only brings the 
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present bill because of the excessive action requiring it to 
deposit a sum equal to the costs of the survey of the entire 
townships. 

In the Senate report, just referred to, in giving the unsur¬ 


veyed area within the limits of railroad land grants it was 


reported that there were unsurveyed within the Atlantic 
and I acific, now the Santa be Pacific grant, 5,604,584 acres 
It was understood that the present demand was but as a test, 
so that had the company acceded thereto it might have been 


expected to be called upon to deposit the great sum that 
would be necessary to survey not only the 5 1 / 1 > million acres 
of unsurveyed lands granted it, but double that amount, in¬ 
cluding the alternate even-numbered sections. We think, 
therefore, the court erred in not giving relief against such 
unrighteous demand. 


V. 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in failing- to find 
and hold that the demand by the defendant complained of 
in this action is in excess of any authority granted, is arbi¬ 
trary, unusual, and results in casting a cloud upon the title 
of the plaintiff in and to the odd-numbered sections within 
the townships named under the grant made by the act of 
July 27, 1866, supra. 


We have already shown that the demand in this instance 
was in excess of any authority granted the defendant; that it 
varied from the prior uniform practice established under the 
existing act of June 25, 1910, and all other acts in anywise 
relating to the payment of the costs of surveys of land-grant 
lands, in this that it included the cost of surveys of the alter¬ 
nate reserved even or public land sections. Therefore it 
was unusual and arbitrary, and it but remains to consider 
the effect of the action upon the plaintiff’s title in and to the 
lands described in the demand. 

4p 
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Ry the feoond section of the act. of June 25, 1910, it is 
provided that if— 

any railroad corporation required by law to pay 
the costs of surveying, selecting, or conveying any 
lands granted to such corporation, or for its use and 
benefit, hv any act of Congress, shall, for ninety days 
from notice of demand hv the Secretary of the In¬ 
terior, as provided in this act, neglect or refuse to 
deposit an amount sufficient to meet the expense of 
surveying, selecting, and conveying the unsurveyed 
lands granted to such company, or for its use and 
benefit, by anv act of Congress, and designated in the 
notice of demand by the Secretary of the Interior, as 
aforesaid, the rights, title and interest of such com¬ 
pany. and all those claiming by, through or under it, 
in and to the unsurveyed lands designated in the 
notice of the Secretary, as aforesaid, shall cease and 
forfeit to the United States.” * * * 


It will thus be seen that under a proper demand neglect 
or refusal to make deposit within the time specified operates 
to forfeit the title of the company and all claiming through 
it to the lands included in the demand. This is so whether 
any further action is taken towards opening the lands to 
other disposition or not. It results, therefore, that the arbi¬ 
trary act of the defendant, under color of his ollice, has cast 
a cloud upon the company's title in and to the lands covered 
by his demand, and the purpose of this suit is to enjoin the 
defendant in his demand, the suit having been filed, as be¬ 
fore stated, within the ninety days from the demand, for the 
purpose of relieving it from this attempted cloud of its title. 
In any view of the scope of the law of June 25, 1010, the 
demand is plainly in excess of the authority therein con¬ 
ferred, and as a consequence the act is truly an arbitrary 
act. 


In Garfield vs. Goldsby, 211 U 



249-262, 


it was said: 


“But as has been affirmed by this court in former 
decisions, there is no place in our constitutional sys¬ 
tem for the exercise of arbitrary power, and if the 
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Secretary has exceeded the authority conferred upon 
him by law, then there is power in the courts to re¬ 
store the status of the parties aggrieved by such un¬ 
warranted action.” 

VI. 

That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in its finding that 
“if the plaintiff had made a deposit under protest it could 
have sued to recover the amount so deposited,” and in as¬ 
signing the same as a reason for the conclusion reached in 
said opinion dismissing plaintiff’s bill. 

It must he remembered that our contention is that the 
Santa Fe Company is not within the act of June 25, 1910. 
under which the demand is made by the defendant. If that 
contention he good, then payment made in response to the 
demand might not be recoverable. 

In Garr, Scott & Co. vs. Shannon. 233 U. S.. 468, 472. 
473, it was said : 

•‘If. therefore, the plaintiff had been included in 
the class to which this statute applied, and. under the 
duress of its automatically enforced provisions, had 
paid the tax to avoid the disruption of its business, it 
could have maintained an action to recover the 
amount thus exacted. In that suit it would have 
been entitled to a decision on the question as to 
whether the statute was constitutional, and to a re¬ 
view of the judgment if it had been adverse to the 
company’s contention. But the company did not. in 
any sense, come within the purview of the act. The 
plaintiff alleged that it was engaged only in inter¬ 
state commerce. Tf so, the statute did not require 
from it the payment of the tax. For the Supreme 
Court of Texas in Allen vs. Tyson-Jone* Buggy Co.. 
91 Texas, 22, and Miller vs. Goodman, 91 Texas, 41. 
had held that the franchise tax act had no applica¬ 
tion to corporations doing an interstate business. The 
duress of its provisions, therefore, operated only on 
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tho^e doing intrastate business; and if the plaintiff, 
on a mere demand, paid the tax imposed bv a statute, 
applicable only to other corporations, it bad no more 
ri°bt to recover than would a drygoods merchant 
who voluntarily paid a tax illegally imposed on those 
encased in the selling of liquor. 

“To permit those not affected by a statute to pay 
the sum thereby assessed. and then sue for its re¬ 
covery on the ground that the act was void, would 
reverse the rule that ‘one who would strike down a 
State statute as violative of the Federal Constitution 
must bring himself by proper averments and show¬ 
ing within the class as to whom the act thus at¬ 
tacked is unconstitutional. TTe must show that the 
alleged unconstitutional feature of the law injures 
him. and so operates as to deprive him of rights pro¬ 
tected bv the Federal Constitution.” 

Southern Failway Co. vs. King, 217 l . S.. 
524, 584. 

Even were it admitted, however, that had the plaintiff 
company deposited the money demanded it might ha^e after¬ 
wards recovered the same upon suit instituted in the Court 
of Claims, the most that could be recovered on any such suit 
would be the amount actually deposited. Before recovery 
much time must elapse, for after judgment secured in the 
Court of Claims it would be necessary to secure an act of 
Congress appropriating the money to meet the judgment, 
and thus the company would not only have been deprived 
n f the use of its money, improperly demanded, because no 
interest thereon could be secured, but would have been put 
to great expense in maintaining suits on demands as fast 
as made, for tbe number that might be made before the 
entire unsurveved area within the grant had heen accom¬ 
plished cannot be even guessed at. We respectfully sub¬ 
mit. therefore, that the suggestion of the doubtful, and at 
best tlie limited right of recovery, is in no wise an answer 
to the suit instituted, nor can the remedy, if available, be 
held adequate and complete. 




VII. 


That the Supreme Court of the District of Columbia, as 
appears by its opinion in said cause, erred in assuming 
that a suit by the United States is necessary in order to 
cloud the title of the plaintiff, and that the matters litigated 
in this action can be plead in answer to the suit of the 
United States and in assigning the same as a reason for 
denying the plaintiff relief in this action as against the un¬ 
lawful, unusual, and arbitrary demand of the defendant. 

The court below held that: 

“If the court should undertake to decide the merits 
of the plaintiff’s contention in this suit and should 
find against it the matter would not he settled, a< it 
would still he the duty of the Attorney General, upon 
notice from the Secretary of the Interior, to institute 
proceedings, as directed by Congress, so that two suits 
instead of one would he required to settle the con¬ 
troversy. If the plaintiff had made a deposit under 
protest, it could have sued to recover the amount so 
deposited.” 


It was for these reasons alone that the court dismissed the 
plaintiff’s hill. 

We think we have shown that the possibility of recovery 
of the money deposited, through suits instituted in the Court 
of Claims, is at least doubtful and at most not an adequate 
remedy against the unlawful demand of the defendant, the 
subject of this action, and it hut remains to consider whether 
the possible opportunity of defense to a suit brought in en¬ 
forcement of the forfeiture declared in the act of June 25, 
1910, where the demand is not met within the time limited, 
bars the present proceedings. We have heretofore called at¬ 
tention to the fact that under the act of June 25, 1910, the 
forfeiture therein provided for is operative upon the expira¬ 
tion of the time limited within which to meet demand made 
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thereunder. As a consequence, we think it is clear that there 
is a cloud placed upon the company’s title as soon as the de¬ 
mand i> made, and that that cloud continues until the de¬ 
mand is recalled by the officer making it, or he is enjoined 

fiom further enforcement of it through some appropriate 
proceeding. 

Anything is a cloud which is calculated to cast doubt or 
suspicion upon the title or which seriously embarrasses the 
owner either in maintaining his rights or in disposing of 
the property. The right to maintain this bill rests upon the 
well-known head of equity jurisdiction to relieve against a 
cloud upon title to lands, and the mere fact that the grounds 
set up in the equity suit might be available in defense of an 
action at law, does not deprive an equity court of jurisdie- 
tion. A court of equity should entertain jurisdiction to pre¬ 
vent a defendant, whether a private individual or an official 
acting under color of authority, but without warrant of law. 
from creating a cloud upon the title to lands which would 
embarrass the owner thereof in his subsequent dealings with 
respect thereto. The case, therefore, falls under the head of 
jurisdiction to prevent a threatened wrong which might re¬ 
suit in embarrassment or incalculable injurv to the party 
complaining. 

The object of this suit i> to restrain the defendant from 
consummating or carrying out his wrongful demand, and 
therefore presents the questions not only as to the applica¬ 
bility of the statute to the grant of the plaintiff company, 
but also the question of the constitutionality of the act. if 
under a proper construction, the act he heid applicable to 
the company’s grant. 

As heretofore clearly shown, full title had passed to the 
plaintiff company under the land grant, through the con¬ 
struction and acceptance of the road,' long prior to the 
passage of the act of June 25, 1910. under which this de¬ 
mand was made, a patent not being necessary in order to vest 
title under the grant. 


4 
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The general act of 1876, hereinbefore referred to, did not 
attempt to impose a new condition upon the vesting oi the 
title under the railroad grant, but simply to impose a con¬ 
dition upon the right of the railroad grantee, prelim¬ 
inary to the issuance of a patent, which would be a mere evi¬ 
dence of the title already passed. With respect to the act ot 
June *25, 1910, if demand thereunder be not complied with, 
it results in clouding the title as before shown, which may 
be followed by a threatened suit which makes the cloud upon 
the title more pronounced. Certainly, if the Secretary be 
permitted to consummate his threat, it would seriously ham¬ 
per the plaintiff' in disposing of these lands until such time 
as it might please the Attorney General to institute a suit of 
forfeiture and press the same tor a final determination. 

All lands of the United States are not subject to disposal, 
they may be reserved for one purpose or another, but gen¬ 
erally the public domain is open to disposition under laws 
passed by the Congress. The forfeiture declared by the act 
of June *25, 1910, h complete, so far as clouding the com¬ 
pany's title, even though no suit should later be instituted 
in enforcement of the forfeiture. Such suit would only be 
necessary where it was desired to thereafter open the lands 
to disposition, and as these lands are within a forest reserve 
there is no demand for present opening of the lands to entry. 

The act of June 25. 1910. provides, upon the failure to 
meet the demand within the time limited, that ‘ the Secre¬ 
tary of the Interior shall notify the Attorney General, who 
shall at once commence proceedings to declare the forfeiture 
and to restore the lands forfeited to the public domain/ 
What these proceedings shall consist of is not defined, and 
what would be available to the grantee claimant in de¬ 
fense of such proceedings is, to say the least, doubtful. From 
the present demand, limited as it is to four towmhip-. with 
an area of five and one-half million acres unsurveyed within 
the limits of its grant, the number of proceedings that might 
be instituted in declaration of forfeiture can readily be ap- 



predated. A land owner is not obliged to await the pleasure 
<>! another party to have his rights determined, but, on the 
contrary, either where a cloud has been created upon his title, 
or where the other party threatens to do illegal acts which 
will create such a cloud, the land owner may proceed as 
speedily as possible and in bis own way, to have the matter 
adjudicated and the cloud removed or prevented. We think, 
therefore, the suggestion in the opinion of the court beiow, 
in the particular noted, is no answer to the present proceed¬ 
ings. 

If the defendant has exceeded the authontv conferred 
upon him by law and has cast a cloud upon the plaintiff’s 
title under its grant, then there is power in the courts to re- 
st re the status of the parties aggrieved by such unwarranted 
action. That is the specific holding of the Supreme Court 
of the United States, in the case of Garfield vs. Goldsby, 
hereinbefore quoted from, and in that case the action was the 
correlative of that here, in that it was for a writ of man¬ 
damus against Mr. Garfield as Secretary of the Interior in 
his official capacity, and was sustained. 

In the very recent case of Lane r.s*. Watts, hereinbefore re¬ 
ferred to. an injunction was prayed, restraining this same 
defendant from further proceedings respecting a grant 
where title thereunder had ripened by full compliance with 
the condition.^ of the granting act. as is the case now before 
this court. A demurrer was filed to the bill, and in summing 
up the case the court said at page 540 of the opinion: 

"The suit is one to restrain the appellants from an 
illegal act under color of their oflice, which will cast 
a cloud upon the title of appellees.” 

1' not that the exact situation presented in this case? We 
think, therefore, that the court below clearly erred in failing 
to consider the plaintiff s bill upon the merits, for it must be 
admitted, if the plaintiff company’s contention is sustained, 
the defendant should be restrained from further insistence 




upon his present demand or from making further like de¬ 
mands. 

That the granting of the writ prayed for will render fur¬ 
ther proceedings unnecessary under the act of June 25, 1910, 
must he admitted, and, on the other hand, a determination 
in these proceedings fixing liability on the company would 
undoubtedly be accepted. 

The remaining assignments of error numbered 8 and 9 
are fully supported by the arguments submitted in support 
of the prior exceptions. They follow as a natural con¬ 
sequence on the granting of prior contentions. 

Summary. 

The whole situation may be summed up in the statement 
that this company does not believe itself liable for any part 
of the costs for the surveying, selecting, and conveying of 
the lands granted by the act of July 27, 18GG, which were 
earned by the construction of the railroad opposite thereto 
by its predecessor in interest, and paid for by those consti¬ 
tuting the present company, consisting of those furnishing 
the money for such construction, whose equities were recog¬ 
nized and respected by direct act of the Congress. It has 
paid large sums, under protest, for the surveying, selecting, 
and conveying the particular tracts granted and in the par¬ 
ticular instance involved in this proceeding tendered an 
amount equal to the costs of the greatest possible amount 
of lands receivable by the plaintiff within the townships 
named. After its title is fully ripened by full compliance 
with the conditions of the granting act of July 27, 1868, 
this unrighteous demand is made to deposit, under threat of 
forfeiture, the entire costs for the surveying of certain named 
townships within the primary limits of its .grant, with full 
knowledge that if acceded to it must make like deposits for 
the surveying of the entire unsurveyed area within its grant. 

5p 
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There is no provision of existing law with regard to sur¬ 
vey of any lands granted to any company which is possible 
of construction to meet such demand. 

It such an act must go unrestrained, the power of the 
courts in administration of justice is at an end. 

We submit the case with confidence that our rights will 
he sustained and not bo permitted to be impaired by such an 
arbitrary act on the part of the defendant. 

ALEXANDER BRITTON. 

EVANS BROWNE, 

F. V\ CLEMENTS, 

Attorneys for the Santa Fe Pacific R. R. Co. 

A. A. HOEHLING, 

Of Counsel. 
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Court of Appeals, District of Columbia. 

January Term, 1915. 


The Santa Fe Pacific Railroad Com- 
pany, a corporation, appellant, 

v. 

Franklin K. Lane, Secretary of the 

Interior. 


No. 2763. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEE. 


STATEMENT. 

L T nder date of June 11, 1914, the Secretary of 
the Interior, acting under authority of the act of 
June 25, 1910 (36 Stat., 834), made a demand 
upon the appellant for the deposit of $5,500 to 
defray the cost of the field and office work in¬ 
volved in surveying the unsurveyed lands granted 
to appellant within the primary limits of its grant 
in four specified townships. The text of the de¬ 
mand (Record, p. 4) was as follows: 

L T nder and by virtue of the authority con¬ 
ferred upon me by the act of June 25, 1910 

(i) 





9 


(36 Stat., 834), demand is hereby made 
upon you for a deposit, in a proper United 
States depository to the credit of the 
United States, of $5,500, which is deter¬ 
mined to be a sum sufficient to pay the 
cost of the field and office work involved in 
surveying the unsurveved lands granted to 
the Atlantic and Pacific Railroad Company, 
within the primary limits of said grant, in 
the following townships: 

T. 19 X., R. 5 \\\, G. & S. R. M., Arizona. 

T. 19 XX, R, 6 W., G. & S. R. M., Arizona. 

Fractional T. 19 N., R. 7 W., G. & 
S. R. XL, Arizona. 

T. 20 X., R. 6 W., G. & S. R. M., Arizona. 

Should you neglect or refuse to deposit 
said sum' of $5,500, as hereinbefore re¬ 
quired, within ninety days from receipt 
bv vou of notice hereof, this department 
will notify the Attorney General to the end 
that he may at once, as provided in said 
act, commence proceedings to declare a for¬ 
feiture of the grant as to the townships 
enumerated, and to restore the granted 
lands in the public domain. 

In view hereof notice is hereby given that 
unless this office is in receipt of due evi¬ 
dence that the required deposit has been 
made within ninety days from date of re¬ 
ceipt of this notice, the matter will be re¬ 
ported to the Commissioner of the General 
Land Office. 

In this connection you are advised that 
the certification of deposit need not specify 
the townships in point, but may read: 
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“ On account of surveying, selecting, and 
conveying lands inuring to the said Santa 
Fe Pacific Railroad Company, under its 
grant, pursuant to the act of June 25, 
1910.” 

Thereupon ensued certain correspondence and 
on September 17, 1914, the appellant filed its bill 
setting forth parts of the granting act of July 27, 
1866 (14 Stats., 292), to Atlantic & Pacific Rail¬ 
road Company; that appellant is a corporation 
created by act of Congress of March 3, 1897 (29 
Stat., 622), and had succeeded to the grant made 
to the original company (except as forfeited by 
act of July 6, 1886, 24 Stat., 123) including the 
four townships involved in the present contro¬ 
versy (Record, pp. 2-4) ; that prior to June 25, 
1910 (but in no manner undertaking to state when 
or at what actual date'), it had complied with the 
requirements of section 4 of the original granting 
act (Record, p. 4) ; that the original granting act 
of 1866 did not require payment by Atlantic & 
Pacific Railroad Company of any part of the cost 
of surveying or conveying the lands granted; that 
the act of June 25, 1910, under which demand in 
this case was made upon appellant, the Santa Fe 
Pacific Railroad Company, had no application to 
the grant under which it claimed, but that ne\ or- 
theless in order to facilitate the adjustment of the 
grant your orator has heretofore, on demand made 
under said act, advanced the cost of surveying its 
lands under the heretofore uniform administra- 
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tion of said act by the Secretary of the Interior 
based on the proportionate amount that your 
orator’s lands in any given township bears to the 
entire cost of the surveying of the township ” 
(Record, p. 5). The bill also sets forth the letter 
of the surveyor-general of Arizona in answer to 
the company’s inquiry as to whether company’s 
share of the deposit was $5,500 or only half 
thereof, wherein he stated u no information is 
available as to whether the estimate in question 
for field and office work was intended to include 
such items as selecting. As far as the actual sur¬ 
veying and work of preparing the returns is con¬ 
cerned, this office is of opinion that the sum of 
$5,500 called for would cover the entire cost.” 
The bill further exhibits the subsequent letter of 
the Secretary of the Interior to appellant stating 
as to this call for $5,500 (which had been deter¬ 
mined by the department to be a sum sufficient to 
pay the field and office work involved in survey¬ 
ing the unsurveyed lands granted to the Atlantic 
& Pacific Railroad Company in the designated 
townships) that “ it is apparent from your letter 
that the requirement made of the Santa Fe Pacific 
Railroad Company under authority of said letter 
of June 11, 1914, has been misconstrued. It was 
not the purpose of the department to require a 
deposit for the survey of any lands except those 
granted to the company. It is not now pro¬ 
posed to survey any of the public lands within 
the townships specified in the demand made on 







the company.” Then, following these letters, so 
specifically plead and set out, comes a general 
averment “ that the amount demanded of your 
orator for survey of the townships named is the 
estimated cost of surveying the entire township, 
including both the odd and even numbered sections 
thereof ” (Record, pp. 5-6). It is further averred 
(Record, p. 6) that appellant “ in letter of Sep- 
1 ember 5, 1914, made formal tender to the sur¬ 
veyor general of Arizona of one-half of the esti¬ 
mated cost for survey of the entire township 
named, which tender he has refused to acknowl¬ 
edge or accept ” (but the hill in no manner dis¬ 
closes when or by whom this estimate was made, 
nor the amount thereof). The concluding aver¬ 
ment of the bill is that the Secretary of the In¬ 
terior is, unlawfully and in excess of any authority 
granted him, continuing to demand deposit for 
survev of not onlv the granted odd-numbered sec- 
tions within the township named, but for the sur¬ 
vey of the entire township. (Record, p. 6.) 

Upon this lull a perpetual injunction against 
the Secretary is prayed by which he shall be 
required “ absolutely to desist and refrain from 
insisting upon the demand hereinbefore named 
or from proceeding further thereon.” (Record, 
p. 7.) 

It is instantly obvious from a reading of the 
bill that only the survey of four townships is in¬ 
volved and that the maximum to the appellant 
in dollars and cents is but $5,500, as to part of 
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which it admits its willingness, if not its legal 

obligation, to pay. It is further patent that the 

demand lias already been made and that the 

•/ 


appellant has refused compliance therewith; so 
that the rights of the company in the situation 
presented can not now be enlarged or abridged 
and that what remains to be done is to try out in 
the appropriate manner and forum the legality 
of what lias taken place and the results flowing 
therefrom. In other words, this suit, reduced to 
its lowest terms, means an injunction against the 
Secretary to restrain him from notifying the 
Attorney General, in obedience to the command of 
the statute, of what has already been done. 

We think this is the case actually made by the 
pleadings. 

Apparently, however, it is the theory of appel¬ 
lant that because the lines of the granted and the 
reserved sections are common and that in survey¬ 
ing the granted lands the major portion of the 
neccssarv work of survev of the reserved lands 

« %j 

may be simultaneously accomplished, the amount 
demanded in this case covers the cost of survey of 
the entire township in which but half the lands 
belong to the appellant. 

A township is, as the court known, a square 


in form, each outer line extending 6 miles, divided 


into 36 sections, numbered from east to west in the 


upper tier, from west to east in the next lower 


tier, and so on, by which arrangement each alter¬ 


nate* section has an odd number. The odd-num- 
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bered sections in this case belong to appellant, 
the even-numbered to the United States, pre¬ 
senting the physical * aspect delineated upon the 
following diagram, the railroad land depicted in 

black, the Government lands in white: 

/ 



Appellant’s point is that this being so, the 
United States should stand one-lialf the expense of 
the survey necessary to identify, so to speak, the 
black squares, because, incidentally in making that 
survey, the other squares became mathematically 
fixed. 

Hitherto, it is said, the railroad has paid half, 
the United States the other moiety. For the pres¬ 
ent purposes of this case, and on the pleadings 
now in the record, it is to be taken as the fact 
that hitherto in such circumstances the practice 
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has been for the United States to pay one-half and 
to call on the company only for the other half. 
(Record, p. 5.) 

The lands involved in the present controversy 
are, however, within a national forest, and the 
Secretary lias distinctly found (and so advised 
appellant) that “ it is the judgment of the de¬ 
partment that the public interest requires the im¬ 
mediate survey of the railroad lands in those 

%/ 

townships, and that the public interest does not 
require the survey of the even-numbered sections 
of those townships.” (Record, p. 6.) 

Furthermore, it may be said in passing that no¬ 
where in the record does it appear that this ap¬ 
pellant has ever paid its moiety under protest, as 
appellant in several places in its brief has averred. 
(See pp. 24 and 33, appellant’s brief.) 

The motion of appellee to dismiss the bill, which 
was sustained by the trial court, was predicated 
upon the want of any showing in the bill for equit¬ 
able relief, because the demand made was pursuant 
to a duty imposed on the Secretary by Congress, 
that the amount of the demand was in his discre¬ 
tion to fix and was not shown to be in excess of a 
sum sufficient to pay the cost of field and office 
expense in surveying the granted lands, and that 
even if it were otherwise plaintiff (appellant) 
still had another adequate remedy; further, that 
the bill in effect sought a review by the court of a 
matter of which the Secretary alone had jurisdic- 
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tion and concerning which his judgment was not 
subject to control or review; also that the demand 
complained of had already been made in the man¬ 
ner and form required by law, and that the conse¬ 
quences are fixed by act of Congress and not any 
action to be taken or not taken by defendant (ap¬ 
pellee) ; and, lastly, that the relief prayed would 
amount to a suspension of the law, so far as the 
Secretary’s exercise of any judgment or discretion 
therein is involved, and would substitute therefor 
that of the court. 

THE STATUS OF THE APPELLANT. 

The original grant to the Atlantic and Pacific 
Railway Company (act of July 27, 1866, 14 Stat., 
292) contains the following provisions pertinent 
to the issue presented in this case: 

Section 3 (the granting clause), the text of 
which is set forth in paragraph 2 of the bill. 
(Record, p. 2.) 

Section 4, providing for the issue of patents, 
the text appearing in paragraph 3 of the bill. 
(Record, p. 3.) 

Section 6, relating to survey of granted lands, 
the text appearing in paragraph 4 of the bill. 
(Record, p. 3.) 

Section 8 providing— 

That each and every grant, right, and 
privilege herein are so made and given to 
and accepted by said Atlantic and Pacific 
Railroad Company, upon and subject to 
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the following conditions, namely: That the 
said company shall commence the work on 
said road within two years from the ap¬ 
proval of this act by the President and shall 
complete not less than fifty miles per year 
after the second year, and shall construct, 
equip, furnish, and complete the main line 
of the whole road by the fourth day of 
July, anno Domini eighteen hundred and 
seventy-eight. 

Section 9, providing— 

That the United States make the several 
conditional grants herein, and that the 
said Atlantic and Pacific Railroad Com¬ 
pany accept the same, upon the further 
condition that if the said company make 
anv breach of the conditions hereof, and 
allows the same to continue for upwards of 
one year, then, in such case, at any time 
hereafter, the United States may do any 
and all acts and things which may be need¬ 
ful and necessary to insure a speedy com¬ 
pletion of the said road. 

Section 20, providing that— 

Congress may, at any time, hav¬ 
ing due regard for the rights of said Atlan¬ 
tic and Pacific Railroad Company, add to, 
alter, amend, or repeal this act. 

It is a matter of public history that the Atlantic 
& Pacific Railroad Company claimed that it was 
embarrassed by reason of the want of specific 
authority in its grant to mortgage, and that it was 
in default in complying with the conditions of 


L 
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the granting act on that account; and so it sought, 
and secured, the passage of the act of April 20, 
1871, entitled “An act to enable the Atlantic and 
Pacific Railroad Company to mortgage its road ” 
(17 Stat., 19), which provided: 

That the Atlantic and Pacific Railroad 
Company, organized under act of Congress 
of July twenty-seven, eighteen hundred and 
sixtv-six, is herebv authorized to make and 
issue its bonds in such form and manner, 
for such sums, payable at such times, and 
bearing such rate of interest, and to dispose 
of them on such terms as its directors may 
deem advisable; and to secure said bonds 
the said company may mortgage its road, 
equipment, lands, franchises, privileges, 
and other rights and property, subject to 
such terms, conditions, and limitations as its 
directors may prescribe. As proof and no¬ 
tice of the legal execution and effectual de¬ 
livery of any mortgage hereafter made by 
said company, it shall be filed and recorded 
in the office of the Secretary of the Interior: 
Provided , That if the company shall here¬ 
after suffer anv breach of the conditions of 
the act above referred to, under which it is 
organized, the rights of those claiming un¬ 
der any mortgage made by the company to 
the lands granted to it by said act shall ex¬ 
tend onlv to so much thereof as shall be co- 
terminous with or appertain to that part of 
said road which shall have been constructed 
at the time of the foreclosure of said 
mortgage. 
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That the Atlantic & Pacific Railroad did not 
comply with the terms of the granting act and 
became in default is shown by the act of July 6, 
1886 (24 Stat., 123), which provides: 

That all the lands, excepting the right of 
way and the right, power, and authority 
given to said corporation to take from the 
public lands adjacent to the line of said 
road material of earth, stone, timber, and 
so forth, for the construction thereof, in¬ 
cluding all necessary grounds for station 
buildings, workshops, depots, machine 
shops, switches, sidetracks, turntables, 
and water stations, heretofore granted to 
the Atlantic and Pacific Railroad Company 

by an act entitled “An act granting lands 
•/ 

to aid in the construction of a railroad and 
telegraph line from the States of Missouri 
and Arkansas to the Pacific coast,’ 7 ap¬ 
proved July twenty-seventh, eighteen hun¬ 
dred and sixty-six, and subsequent acts and 
joint resolutions of Congress, which are 
adjacent to and coterminous with the un¬ 
completed portions of the main line of said 
road, embraced within both the granted and 
indemnity limits, as contemplated to be 
constructed under and by the provisions of 
the said act of July twenty-seventh, eight¬ 
een hundred and sixty-six, and acts and 
joint resolutions subsequent thereto and re¬ 
lating to the construction of said road and 
telegraph, be, and the same are hereby, 
declared forfeited and restored to the pub¬ 
lic domain. 
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To what extent was the Atlantic and Pacific 
Company in default in 1876? The act of 1886, 
quoted above, is a legislative declaration of for¬ 
feiture for a default then existing, but the act 
does not show the nature and extent of the de¬ 
fault. The report of the House Committee on 
the Public Lands respecting this bill, however, 
fully discloses the details of the default. (House 
Reports of Committees, No. 193, 49th Cong., 1st 
sess., dated Feb. 3, 1886.) From this we quote 

the following: 

The grant made to the Atlantic and 
Pacific Railroad Company is, according to 
the estimate made by the company, the 
largest land grant ever made to any cor¬ 
poration in this country, the estimated 
number of acres being 49,244,803—an cm- 
pire in extent. 


* 


* 


* 


A map of the general route of said 
road was filed in the Interior Department 
December 17, 1866, from Springfield, in 
the State of Missouri, to the west line of 
said State, and the public lands embraced 
within the limits of said grant were with¬ 
drawn to the extent or coterminous wit i 

this part of the located route. 

It is a fact that should be observed, that 
no further map of the general route was 
filed until December 2, 1871, more than five 
years after the passage of the granting act. 
And the first map of definite location was 
not tiled in the Interior Department until 
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December 10, 1870, and that extended only 
from Springfield to Neosho, in the State of 
Missouri, and was tiled more than four 
years after the date of the granting act and 
more than two years after the construction 
of said road was to have been commenced, 
and after two years of the time had elapsed 
during which it was required by the grant¬ 
ing act to complete not less than 50 miles 
of its road each year. It is claimed bv the 
company that the construction of the road 
was commenced July 4, 1868. But the affi- 
davits of the chief engineer, on file in the 
Interior Department, show that the first 
25 miles of the road was not completed until 
September 27, 1870, being that portion of 
the road running west from Springfield, in 
the State of Missouri. And only 125 miles 
of the road was completed within the time 
fixed for the completion of the whole of the 
main line, leaving unfinished more than 
2,000 miles; thus showing that if the con¬ 
struction of the road was commenced on 
July 4, 1868, it was only done for the pur¬ 
pose of a technical compliance with that 
condition, as no substantial part of the 
road, as we have already shown, was com¬ 
pleted until about September, 1870, thereby 
proving that the company was guilty at 
the very beginning of two flagrant viola¬ 
tions of the conditions of its contract with 
the Government in not completing at least 

50 miles each two vears after the date when 

%/ 

the work was to commence and not having 
completed the main line within the time 



fixed. The 125 miles was not completed 

until October 14, 1871. 

***** 

As has been stated, the Atlantic and 
Pacific Company stopped the construction 
of its road in the year 1871, and no more of 
its road was completed until November, 
1882, more than eleven years after it had 
suspended work, and more than four years 
after the time when the main line should 
have been completed by the terms of the 
granting act. 

***** 

And a summary of these facts shows: 

(1) That the Atlantic and Pacific Com¬ 
pany never completed but 34 miles of the 
road which it now claims to own. 

(2) That at the time when the main line 
should have been completed (July 4, 1878), 
there was uncompleted 2,267 miles of that 
line. 

Between 1881 and 1886, this report elsewhere 
shows that only 559 of the uncompleted 2,267 miles 
had been built. 

This report—a long one—is rather extensively 
devoted to a discussion of certain legal proposi¬ 
tions urged before the committee by counsel for 
the railroad. The committee decided all points 
against the railroad's contention. After the pas¬ 
sage of the act of 1886, the road awaited the issu¬ 
ance of a patent to some of its forfeited odd- 
numbered sections in order to test the validity of 
the forfeiting act. The test case is the one cited 
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by appellant in his brief —Atlantic <f Pacific Rail¬ 
road Co. v. Mingus, 165 U. S., 413. In that case, 
counsel repeated the arguments made before the 
House Committee. The case supplements the au¬ 
thority above quoted as to the character and ex¬ 
tent of the road’s default; and it is very illuminat¬ 
ing upon many of the points upon which a deci¬ 
sion of this case may depend. It is too long to 
quote in c.rtcuso and the printing of excerpts 
would not convey a complete idea of its scope. 
Inasmuch, however, as appellant has printed a 
portion of the decision on pages 14 and 15 of its 
brief, we shall print the balance of the paragraph 
from which its excerpt is taken (p. 441 of the 
decision): 

It is true that the railroad company 
offered to furnish the money for such sur¬ 
vey, and that the United States refused to 
accept it; but such offer was uot made until 
1881, three years after the time stipulated 
for the completion of the road, and at a 
time when the Government had a right to 
treat the land grant as forfeited, although 
the act of forfeiture was not passed for 
four years thereafter. 

This is really quite remarkable in the light of 
the statements on pages 24 and 33 of appellant’s 
brief to the effect that payments by this road un¬ 
der the act of 1876 have been made “ under pro¬ 
test.” And it is also quite edifying to learn that 
the railroad attempted to anticipate the act of 
1910 by nearly thirty years! 




The act of 1876 is not the only legislation re¬ 
quiring railroads to bear the cost of survey of its 
granted lands. That act and subsequent legisla¬ 
tion will be adverted to under the next caption. 

Appellant claims succession to the interests of 
the Atlantic & Pacific Railroad Company under 
the act of March 3, 1897 (29 Stat., 623), which 
act declares: 

Such new company shall be subject to all 
the obligations and duties to the United 
States which said Atlantic and Pacific Rail¬ 
road Company was subject to under its 
charter or act of incorporation, and nothing 
in this act shall be held to deprive the 
United States of any right or remedy they 
may at any time have had against said At¬ 
lantic and Pacific Railroad Company. 

A further provision was— 

That nothing herein contained shall be 
construed as making any additional grant 
of lands or other franchises to such suc¬ 
cessor corporation, or as a waiver of ;my 
rights of the United States now existing to 

enforce any forfeiture of lands heretofore 
«/ 

granted to the said Atlantic and Pacific 
Railroad Company. * * * 

Section 3 of the act provides— 

That Congress shall at all times have the 
power to alter, amend, or repeal this act. 
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PAYMENT OF THE COST OF SURVEY. 

The act of July 31. 1876 (19 Stat., 102, 121), 
contained a provision— 

That before any land granted to any rail¬ 
road company by the United States shall be 
conveyed to such company, or any person 
entitled thereto under any of the acts incor¬ 
porating or relating to said company, un¬ 
less such company is exempted by law from 
the payment of such cost, there shall first 
be paid into the Treasury of the United 
States the cost of surveying, selecting, and 
conveying the same to the said company or 

t 

persons in interest. 

On August 5, 1892, Congress, in a sundry civil 
bill (27 Stat., 350, 370), appropriated $125,000.00 
for the survey of public lands lying within the 
limits of a railroad grant, and provided: 

That any portion of said sum expended 
for surveying such lands shall be reim- 
bursed by the respective companies or par¬ 
ties in interest for whose benefit the lands 
are granted, 

in accordance with the act of July 31, 1870, etc. 

Again, by act of August 18, 1891 (28 Stat., 
395), Congress reappropriated, and continues the 
above appropriation, subject to the same provi¬ 
sions for reimbursement and requirements of the 
survey act of 1870. 

By act of March 2, 1895 (28 Stat., 937), a con¬ 
tinuing appropriation of $100,000.00 was made 




under the same requirements, and in it it was 
provided: 

That the provisions of law requiring re¬ 
imbursements to be made to the United 
States by railroad corporations claiming 
such grants shall apply equally to the suc¬ 
cessors of such railroad corporations, ac¬ 
quiring title to their lands and other prop¬ 
erty, under decree of foreclosure of any 
mortgage authorized by Congress. 

Thereafter, by act of February 27, 1899 (30 
Stat., 892), it was provided: 

That when any railroad company claim¬ 
ing a grant of land under any act of Con¬ 
gress, desiring to secure the survey of any 
unsurveyed lauds within the limits of its 
grant, shall file an application therefor in 
writing with the surveyor general of the 
State in which the lands sought to be sur¬ 
veyed are situated, and deposit in a proper 
United States depository to the credit of the 
United States a sum sufficient to pay for 
such survey and for the examination thereof 
pursuant to law and the rules and regula¬ 
tions of the Department of the Interoir 
under the direction of the Commissioner of 
the General Land Office, it shall thereupon 

be the dutv of the Commissioner of the 
*■ 

General Land Office, or the Director of the 
Geological Survey, as the case may be, 
to cause said lands to be surveyed. 

For any deposits made by any railroad 
company hereunder certificates shall be 



20 


issued which may bo used by such rail¬ 
road company, its successors or assigns, to 
the same extent as cash is now allowed 
in payment of entries of public lands under 
existing law and regulations for any pub¬ 
lic lands of the United States in the 


Statens where the surveys were made, or for 

anv survev or office fee's due the United 
• • 

States from such railroad company on 
account of surveys of lands within its grant. 
The Secretary of the Interior shall provide 
such rules and regulations as mav be neces- 
sary for carrying out the foregoing pro¬ 
visions. 


The point which the appellant makes, however, 
is that there was not in its case anv default ex- 
istent at the time the act of 1910 was passed. 

The act of June 25, 1910 (36 Stat., 834), is as 
follows: 

Be it enacted by the Senate and House 
of Representatives of the United States 
of America in Congress assembled , That to 
enable the Secretary of the Interior to com- 
plete the adjustment of land grants made by 
Congress to aid in the construction of rail¬ 
roads and to subject the lands granted to 
taxation by States, Territories, and munici¬ 
pal authorities, any railroad corporation 
required by lair to pay the costs of survey¬ 
ing, selecting, or conveying any lands 
granted to such company or corporation, or 
for its use and benefit, by any act of Con¬ 
gress, shall be, and is hereby, required, 




within ninety days from demand by the 
Secretary of the Interior, to deposit in a 
proper United States depository to the 
credit of the United States a sum sufficient 
to pay the cost of surveying, selecting, and 
conveying any of the unsurveyed lands 
granted to such company, or for its use 
and benefit, under any act of Congress: 
Provided further, That the Secretary of 
the Interior shall determine and specify 
in the notice or demand to such company 
the amount of the required deposit, and 
may, in his discretion, demand a sum suf¬ 
ficient to cover the cost of the survey, selec- 

• 

tion, and conveyance of the entire area 
granted to any company, or for its use 
and benefit, then unsurveyed, or for such 
townships or fractional townships as lie 
may prescribe and designate in the notice 
or demand to such company, as aforesaid: 
And provided further, That the amount de¬ 
posited shall, subject to the rules and regu¬ 
lations of the Department of the Interior, 
under the direction of the Commissioner 
of the General Land Office, be disbursed 
for the surveying, including office and 
field work, selection, and conveyance of the 
lands granted and designated in the notice 
of the Secretary of the Interior, as afore¬ 
said: And provided further, That in the 
event the money deposited by any railroad 
corporation under the provisions of this 
act shall exceed the cost of said surveys, the 
said excess thereof shall be repaid to the 




corporations so depositing the same, or to 
its assigns. 

Kit. 2. That if any railroad corporation 
required by law to pay the costs of sur¬ 
veying, selecting, or conveying any lands 
granted to such corporation, or for its use 
and benefit, bv any act of Congress, shall, 
for ninety days from notice or demand by 
the Secretary of the Interior, as provided 
in this act, neglect or refuse to deposit an 
amount sufficient to meet the expense of 
surveying, selecting, and conveying the un¬ 
surveyed lands granted to such company, 
or for its use and benefit, bv anv act of 
Congress, and designated in the notice or 
demand bv the Secretary of the Interior, 
as aforesaid, the rights, title, and interests 
of such company, and all those claiming by, 
through, or under it, in and to the unsur¬ 
veyed lands designated in the notice of the 
Secretary, as aforesaid, shall cease and for¬ 
feit to the United States; and the Secretary 
of the Interior shall notify the Attorney 
General, who shall at once commence pro¬ 
ceedings to declare the forfeiture and to 
restore the lands forfeited to the public 
domain. 

Sec. 3. That this act shall not affect the 
right of the Secretary of the Interior to 


cause the public surveys to be extended over 
any lands granted to any railroad or cor¬ 
poration by any act of Congress in the man¬ 
ner now otherwise provided by law, nor 
shall any claim, right, interest, or demand 
of the Government of the United States be 
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waived or annulled by the provisions here¬ 
of: Provided, That all granted lands sur¬ 
veyed under the provisions of this act shall 
be subject to taxation by States, Territories, 
and municipal authorities, and the right of 
the Government to reimburse itself for the 
survev, selection, and conveyance of such 
lands otherwise provided by law shall re¬ 
main in full force and effect. 

Sec. 4. That the Secretary of the Interior 
shall prescribe such rules and regulations 
as will be necessary to the carrying out of 
the foregoing provisions. 

ARGUMENT. 

Such being the record in this case and such the 
state of the statutory provisions in regard to the 
situation presented, the first inquiry in logical 
order is whether appellant herein is required by 
virtue of these laws to pay the cost of survey of 
lands claimed by it under Government grant. 

Manifestly, the rights and obligations of appel¬ 
lant, being derived from the .Atlantic & Pacific 
Railroad Company, can rise no higher than their 
source. Xo act has conferred upon it higher privi¬ 
leges or greater rights than its predecessor would 
have had in like case. 

Now, the Atlantic & Pacific Railroad Company 
was not expressly exempted by law from the pay¬ 
ment of costs of survey. The act of 1886 is 
silent on the point. The President, it was recited 
in the act, shall “ cause a survey to be made. 




Indeed, there could not be an official survey unless 
the Executive, directly or through his depart¬ 
mental administrator, caused such, in the regular 
way, to be made. The situation as to the Atlantic 
& Pacific Railroad Company is exactly the same, 
in this respect, as that of the New Orleans Pacific 
Railway Company. T 71 a case involving the appli¬ 
cation of the act of 187(> to it, the recipient as 
grantee of the New Orleans, Baton Rouge & 
Vicksburg Railway Company, of land grants 
under the act of March 3, 1871 (16 Stat., 579), the 
Supreme Court said (X. O. Pacific Ity. Co. v. 
U. S., 121 U. S., 125, 128) : 

The restriction in the act of 1876, that 
the provisions for the payment of cost of 
surveying the land shall not apply to a com¬ 
pany which is “exempted by law from the 
payment of such cost,” does not apply to 
the case of the petitioner. There is no ex¬ 
press statutory provision exempting the 
grantor to the petitioner from the payment 
of the cost of surveying the land. All that 
can be said is that the act of March 2, 1871, 
was silent on the subject. It neither ex¬ 
empted flu* beneficiary from paying the cost 
of surveying, nor did it expressly require it 
to pay such cost. It and its grantee, there¬ 
fore', fall within the provisions of the act 
of 1876, because not within the exception 
contained in that provision. 

The exception created, that the 
provision is not to apply to a company ex¬ 
empted by law from the payment of the 
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cost, is general in its language. If such a 
company is to be found, the exception ap¬ 
plies to it; if not to be found, the provision 
applies to it. 

We are unaware of any railroad grant contain¬ 
ing the provision. 

This case is also authority for the proposition 
that where a railroad company is in default in 
complying with the terms of the grant, Congress 
has power to annex further conditions. Until the 
very date of the institution of this suit, the ap¬ 
pellant company has never taken any contrary 
position. As late as July 25, 1914, it was prac¬ 
tically conceded by the attorneys for the company. 
Up to that time no question was made as to the 
applicability of the act of 1876 to the company 
under the authority above cited. If the act of 
1876 was applicable, then surely no act has since 
been passed relieving it of the requirement that 
it pay for surveying its lands. 

Appellant, however, on page 11 of its brief, 
seeks to distinguish the New Orleans Pacific case 
from this in that— 

In that grant there was no provision re¬ 
specting the survey of the lands granted as 
there was in the case of the grant under 
consideration. 

Whv? Because in the Atlantic & Pacific Rail- 
•/ 

road grant the President was directed to “ cause ” 
a survey to be made. In the grant under which 
the New Orleans Pacific Railway claimed there 
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was no such provision. Why? For the most ex¬ 
cellent reason that the lands had been surveyed 
prior to the passage of the act of March 3, 1871. 
(New Orleans Pacific Ry. Co. v. United States „ 
supra, at p. 128.) The railroad to whose rights 
the Xew Orleans Pacific Railway succeeded was 
granted lands not only already officially surveyed, 
but lands of which the cost of survey had already 
been paid. One might be tempted to conclude 
from those facts that Congress intended that the 
railroad should take the lands as they stood— 
surveyed wholly at the Government’s expense— 
without any obligation on the part of the railroad 
to reimburse the United States. At least were it 
not for the act of 1S76 we are unaware of any law 
then existing which would support a demand or 

authorize a suit for the recovery of the cost of 

•/ 

survey from the railroad. Yet the Supreme Court 
held that the act of 1876 applied to that road. 
Indeed, of the two grants—the one involved in 
the New Orleans Pacific case and the one under 
which appellant claims—we think that there is 
much stronger reason for contending that the 
former exempted the road from the payment of 
the cost of survey. 

The act of July 6, 1886 (25 Stat., 123), the 
House committee’s report on that bill, and the 
Mingus case show that appellant’s predecessor 
was in default, and that indeed a part of its grant 
was forfeited. By the act of March 3, 1897, the 
appellant succeeded to any existing rights that the 
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Atlantic & Pacific Railroad Company had and 
subject to its liabilities. The appellant succeeded 
under terms that reserved the right in Congress 
to alter, amend, or repeal the act under which 
its succession to the rights of the Atlantic & 
Pacific Railroad Company is predicated. The act 
of 1910 is general in its application. By its de¬ 
fault the Atlantic & Pacific Railroad Company 
became, under the act of 1876, required to pay the 
cost of survey, etc., of the lands granted to it. 
Even if the view should obtain that the act of 18/6 
applied merely to roads already in default, and if 
there were no evidence that the Atlantic & 1 a- 
cific Railroad Company did not become in de¬ 
fault until 1878, yet the legislation of 1892, 1894, 
and 1895 clearly applies because the act of 1886 
shows that the railroad had not lived up to its 
obligations under its charter. Not being a road 
u exempt 11 from paying the cost of sur\e\, and 
having defaulted in performing its obligations by 
the operation of the acts, it became “required” 
to pay the cost of survey. Moreover, in its char¬ 
ter Congress reserved the right to alter, amend, 

add to, or repeal the act. 

In Northern Pac. R. R- Co. v. Traill ( aunty 
(115 IT. S., 600), involving, like this case, a sub¬ 
sequent act requiring the railroad to pa} the 
cost of survey, the Supreme Court said, speaking 
of just such a clause: 

But we think that the clause authorizing 
Congress “ to add to, alter, amend, or re- 




peal the act of 1864, ” clearly conferred 
this power on Congress, especially when 
exercised, as in this instance, before the 
company had built a mile of road, or 
earned an acre of land, or in any other 
manner secured an equitable right to the 
land. 

See also Mingus case, last sentence of first para- . 
graph on page 428. 

Hut being in default and being not exempt, 
it was at the date of passage of the act of 1910, 
one of those roads “ required ” to pay cost of 
survey. 

Appellant stands, as we have stated, in the shoes 
of the Atlantic & Pacific Railroad Company. The 
act of 1910 requires all such roads to deposit the 
estimated cost of survey, as provided in the first 
section of the act. 

The act of 1910 authorizes the appellee, in order 
to complete the adjustment of land grants made to 
railroads and to make the granted sections avail¬ 
able for taxation, to demand a deposit “ sufficient 
to pay the cost of surveying, selecting, and con¬ 
veying any of the unsurveved lands granted,” 
and makes it the duty of the Secretary to u de¬ 
termine ’ the amount of the required deposit. He 
may even, “ in his discretion,” demand a sum suffi¬ 
cient to cover the cost of the survey, etc., “ of 
the entire area granted,” or “ for such townships 
or fractional townships as he may prescribe and 
designate in the notice or demand to such com- 
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pany.” In the event that lie demands more than 
is eventually shown to have been necessary, the 
excess is to be repaid to the railroad. 

By section 2 of the act, if the railroad thus re¬ 
quired to deposit the amount designated in the 
notice defaults, all its rights, title, and interest in 
the lands designated in the notice “ shall cease 
and forfeit to the United States.” This is really 
a legislative declaration of forfeiture, upon a con¬ 
tingent event. There can be a legislative for¬ 
feiture without judicial proceedings to ascertain 
and determine the failure of the grantee. Farns¬ 
worth v. Minnesota and Pacific Railroad Com¬ 
pany (92 U. S., 49). But the act directly involved 
in this suit (section 2) goes on and requires the 
Secretary of the Interior to notify the Attorney 
General “ who shall at once commence proceed¬ 
ings to declare the forfeiture and to restore the 
lands forfeited to the public domain." 

If the demand be illegal, either in that the rail¬ 
road is exempt under the terms of the act or in 
that the amount demanded results from an arbi¬ 
trary and capricious abuse of discretion, it is 
surely safe to assume the court would not declare 
a forfeiture, but on the contrary would adjudge 
and decree that the conditions named in the act 
had not in fact arisen. 

The practical effect of an injunction as prayed 
would be to prevent the Secretary, in obedience to 
the law, from notifying the Attorney General of 
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the failure to make deposit, whereby the latter 
would not know officially that there was occasion 
for the institution of the suit. 


Tn other words, the court is asked to do much 
the same thing as enjoining a plaintiff from insti¬ 
tuting or proceeding with a suit. This difference, 
however, is to be observed, that whereas the de¬ 
fendant here is the Secretary of the Interior, the 
real party in interest is the United States of 
America. 

There is in this ease no fraud, set-off, multi¬ 
plicity of suits, accounting, irreparable injury, 
nor any of the usual grounds of equity jurisdic¬ 
tion. There is involved merely the question of 
the Secretary's authority, of the propriety of his 
exercise of that authority in this instance, and of 


the liability of the appellant. Every one of these 
points constitutes matters for defense in any pro¬ 
ceeding for forfeiture. So there is no occasion 
for the intervention of a court of equity. 


Waggaman v. Geo. E. Keith Co., 23 
App., 1). C., IfiO. 

A case arising in this district and decided by 
this court affords a striking analogy ( Shoe maker 
v. Entivisle, 3 App. I). O., 252). The defendant 
was a public officer—inspector of buildings. Tin¬ 
der alleged authority of law he ordered plaintiff 
to tear down a certain wall. Plaintiff was noti¬ 
fied that upon failure to comply with the order 
within 30 days the matter would be referred to 
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the District counsel for prosecution. She failed 
to comply, and upon the expiration of the 30 days 
the counsel filed an information against her to 
recover a certain penalty provided by the building 
regulations. Thereupon she brought suit against 
the inspector of buildings to enjoin the aforesaid 
proceedings in police court. It was urged that the 
wall was not unsafe as said inspector held, and 
that as the inspector’s judgment must be regarded 
as final and conclusive, not open to revision in 
police court, the trial of the cause there would 
not involve the propriety of the inspector’s re¬ 
quirement. But this court very properly held 
that the police court, to which had been committed 
the right to adjudicate upon the forfeiture claimed 
from the plaintiff, had full power to determine all 
the issues sought to be raised by the bill. There¬ 
fore it was held that a court of equity had no 
jurisdiction in the premises. 

The case of Dodge et al. v. Osborn , decided by 
this court February 1, 1915 (43 Wash. Law Rep., 
114), is also in point. It was there stated: 

Aside from the allegation that the tax 
will constitute a lien upon their real and 
personal property, the only ground of dam¬ 
age stated in the bill is “ that the income 
tax assessments to be made by the Commis- 
sioner of Internal Revenue against the 
plaintiffs will be in part valid and in part 
unconstitutional and invalid, and, being 
prim a facie good, such assessments will con- 
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stitute a cloud on the title of the plaintiffs 
to their said real and personal estate, and for 
the prevention or removal of which cloud 
the plaintiffs are entitled to and do hereby 
invoke the judicial power of the courts of 
equity of the United States.” This is not 
sufficient to warrant equitable relief. 

Applying these principles to the case at bar, we 
have the same result. 

The Secretarv has decided that the amount to 

« 

be deposited by the appellant to cover the survey 
of its grants in the townships involved is $5,500. 
He has demanded that amount of it. If not 
deposited at the end of ninety days, it becomes 
the duty of the Secretary of the Interior to 
notify the Attorney General to institute suit as the 
statute directs. 

Appellant argues that it has tendered one-half 
the estimated costs of surveying the townships in 
question and, in law, that is all it is bound to do. 

If this be so, appellant is not hurt by the de¬ 
mand of the appellee. If the demand be in fact 
an unlawful one, it may be ignored. If suit be 
brought, appellant will have its day in court and 
its opportunity to show the unlawfulness of the 
Secretary’s demand—just as Mrs. Shoemaker, as 
this court decided, had a right to show the unlaw¬ 
fulness or impropriety of the inspector’s demand 
before the court would decree the forfeiture of the 
amount fixed by statute. In any suit instituted 
by the Attorney General, growing out of this mat- 
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ter, the court would have full power to determine 
every issue raised by this bill in equity. That is, 
if this bill presents a case in which this court 
could interfere to control the Secretary, did the 
law not provide for the institution of the other 
suit, then most certainlv the court before which the 
proceeding to declare the forfeiture was brought 
would have full power to pass in review upon what 
the Secretary has done. 

AUTHORITY OF ATTORNEY GENERAL FOR BRINGING SUIT. 

Some question was suggested during oral argu¬ 
ment in the court below about the authority of 
the Attorney General in the premises. A similar 
question was raised in United States v. San 
Jacinto Tin Company (135 U. S., 273). It was 
denied that the Attorney-General had any general 
authority under the Constitution and the laws to 
commence a suit in the name of the United States 
to set aside a patent or other solemn instrument 
issued by proper authority. 

Speaking of Revised Statutes, section 316, the 
court said: 

There is no express authority vested in 
him to authorize suits to be brought against 
the debtors of the Government, or upon 
bonds, or to begin criminal prosecutions, or 
to institute proceedings in any of the nu¬ 
merous cases in which the United States is 
plaintiff; and yet he is invested with the 
general superintendence of all such suits, 
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and all the district attorneys who do bring 
them in the various courts in the country 
are placed under his immediate direction 
and control. And notwithstanding the 
want of any specific authority to bring an 
action in the name of the United States to 
set aside and declare void an instrument 
issued under its apparent authority, we 
can not believe that where a case exists in 
which this ought to be done it is not within 
the authority of that officer to cause such 
action to be instituted and prosecuted. He 
is undoubtedly the officer who has charge of 
the institution and conduct of the pleas 
of the United States, and of the litigation 
which is necessary to establish the rights 
of the Government. 

If the United States in any particular 
case has a just cause for calling upon the 
judiciary of the country, in any of its 
courts, for relief by setting aside or annul¬ 
ling any of its contracts, its obligations, or 
its most solemn instruments, the question of 
the appeal to the judicial tribunals of the 
country must primarily be decided by the 
Attorney General of the United States. 
That such a power should exist somewhere, 
and that the United States should not be 
more helpless in relieving itself from 
frauds, impostures, and deceptions than the 
private individual, is hardly open to argu¬ 
ment. The Constitution itself declares that 
the judicial power shall extend to all cases 
to which the United States shall be a party, 
and that this means mainly where it is a 

%r 
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party plaintiff is a necessary result of the 
well-established proposition that it can not 
be sued in any court without its consent. 
There must, then, be an officer or officers of 
the Government to determine when the 
United States shall sue, to decide for what 
it shall sue, and to be responsible that such 
suits shall be brought in appropriate cases. 
The attorneys of the United States in every 
judicial district are officers of this char¬ 
acter, and they are by statute under the 
immediate supervision and control of the 
Attorney General. 

But in this case there is specific authority; the 
act of 1910 commands him to act—to institute a 
proceeding. True, it does not state what par¬ 
ticular form that proceeding is to take. That is 
for the Attorney General to decide. It would be 
entirely competent and appropriate to proceed in 
a court of chancery to declare the forfeiture 
claimed to have resulted from the company’s 
failure or refusal to make a deposit demanded 
by the Secretary. In the case of Brewster v. 
Lanyon Zinc Company, 140 Fed. Rep., 801, the 
jurisdiction of a court of chancery was sustained 
by the Circuit Court of Appeals for the Eighth 
Circuit where the suit Lad for its primary and 
only purpose the establishment of a forfeiture as 
a matter of record and the cancellation of the 
thing forfeited (in that case a lease). The sub¬ 
ject is very fully discussed and the conclusions 
reached appeal to us as being indisputable. 
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In the case at bar we have not a lease but a 
grant which may, by operation of the act of 1910 
and the existence of certain facts, become for¬ 
feited. As we read the act it is the duty of the 

Attorney General to institute a suit to establish 
«/ 

the forfeiture as a matter of record and the con¬ 
sequent restoration of the lands involved to the 
public domain. 

If in such suit it should be made to appear 
that the Secretary’s demand was unreasonable, 
unconscionable, arbitrary—to say nothing of the 
defense that it was illegal on the ground that the 
act does not apply to the appellant—we think it 
too plain for argument that appellant will have 
a plain and adequate remedy by way of defense. 
If no such suit be brought, appellant’s withers 
will be unwrung. 

THE JURISDICTION TO CONTROL THE SECRETARY AT THIS 

TIME. 

In a suit to declare forfeiture, the action of the 

Secretary would be involved collaterally. That 
%! + 

is, the direct issue would be whether or not there 
had been a demand, and a failure to comply with 
that demand, under the terms of the act of 1910. 
It would be conceded that such a demand in fact 
and form had been made. But the defense would 
be that the demand is inoperative, in that it rests 
upon an illegal act by the Secretary, who had no 
power to make the demand, who had wrongly con- 
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strued the act, who had incorrectly determined a 
question of law. 

But this bill proceeds directly against the Sec- 
' retary and requires, before the court can take a 

single step, a review of the Secretary’s judgment 
and action in a matter that most certainly by the 
act of 3910 is committed to his jurisdiction and 
which involves the exercise of his—not the 
court’s—discretion. It is well settled that the 
courts have no power to interfere, in such a case, 
either by injunction or mandamus. 

River side Oil Co. v. Hitchcock, 190 
U. S., 316. 

United States ex rel. Ness v. Fisher, 
223 U. S., 683. 

Fisher v. United States ex rel. Grand 
Rapids Timber Co., 37 App. D. C., 
436. 

United States ex. rel. Mackenzie v. 

Fisher, 39 App. D. C., 7. 

United States ex rel. Champion Lum¬ 
ber Co. v. Fisher, 39 App. D. C., 158. 
United States ex rel. McManus v. 

Fisher, 39 App. D. C., 176. 

United States ex rel. Red River Lum¬ 
ber Co. v. Fisher, 39 App. D. C., 181. 
Keetoowah Society v. Lane, 41 App. 
D. C., 319. 

But, it is said, in this case the Secretary has re¬ 
versed a departmental practice long obtaining— 
i. e., to demand of the railroad only one-half the 
cost of surveying a complete township because the 
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lands granted to the railroad therein comprise 
only one-half the area—the railroad getting the 
odd-numbered sections, the United States the 
even-numbered sections. 

Such is not, however, the fact in the case. It 
happens that the United States has no occasion 
for a survey of the even-numbered sections. The 
lands are within a forest reserve. If it were not 
for the railroad’s interest—its right in the odd- 
numbered sections—there would never be occasion 
for making any survey at all; at least so long as 
the lands are within a forest reserve. 

Even if it were otherwise, however, the head of 
a department has a right to reverse a prior ex¬ 
isting departmental practice based upon decisions 
of a predecessor, even if it be a long-continued 
practice. 

Payne v. Houghton, 22 App. D. C., 234. 

TITLE YET IN THE UNITED STATES. 

As we have shown, the act of 1866 provides for 
the issuance of patents to the grantee, the rail¬ 
road company. (Sec. 4 of the act.) Where patent 
is provided for by the granting act, legal title does 
not pass until the patent issues. 

Whenever the granting act specifically 
provides for the issue of a patent, the legal 
title remains in the Government until its 
issue, with power to inquire into the extent 
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and validity of the rights claimed against 
the Government. 

Michigan Land <# Lumber Co. V. 
Bust, 168 U. S., 589. 

U. S. ex rel. Knight v. Lane, 228 
U. S., 6. 

And while the legal title thus remains in the 
United States, the grant is in process of adminis¬ 
tration and subject to the jurisdiction of the Land 
Depa rtment. (Ib id .) 

The point is too well settled to require extensive 
citations. The courts have no jurisdiction to in¬ 
terfere while legal title is in the United States and 
the grant is in process of administration. In an 
opinion of Mr. Justice Van Devanter, when he 
was Assistant Attorney General for the Interior 
Department (P archer v. Gillen , 26 L. D., 34, 42), 
the proposition is so succinctly stated that no fur¬ 
ther citation is necessary. After discussion of 
pertinent cases, he said: 

The true rule drawn from an examina¬ 
tion of all of the authorities is that the 
jurisdiction of the Land Department ceases 
where the jurisdiction of the courts com¬ 
mence, viz, when the legal title passes, and 
that there is no hiatus between the termina¬ 
tion of the one and the beginning of the 
other. Under this rule the land will 
always be within a jurisdiction which can 
administer the law and protect both public 
and private rights. 
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The act of 1910 vests the appellee with certain 
powers and duties, sounding in the exercise of his 
discretion; not the discretion of the appellant, or 
somebody else, or even the courts. In the case at 
bar, exercising that discretion, he has called upon 
the appellant for the deposit of a sum which he 
has determined is the proper sum in his view 
of the facts and the law. As was said in the Ness 
case (223 U. S., 683) : 

So at the outset we are confronted with 
the question, not whether the decision of the 
Secretary was right or wrong, but whether 
a decision of that officer, made in the dis¬ 
charge of a duty imposed by law and in¬ 
volving the exercise of judgment and dis¬ 
cretion, may be reviewed by mandamus and 
he be compelled to retract it and to give 
effect to another, not his own and not hav¬ 
ing his approval. The question is not new, 
but has been often considered by this court 
and uniformly answered in the negative. 

The rule, of course, is the same in mandamus 
and injunction proceedings. 

Gaines v. Thompson, 7 Wall., 347. 

So, we submit, this suit is premature. The 
court has been asked to pass upon a question while 
yet the jurisdiction of the Secretary continues. 
When it passes beyond that point and is trans¬ 
ferred properly to the courts, under the pro¬ 
visions of the very act under which the appellant is 
acting, appellant will have his opportunity, and 
the courts will have full jurisdiction. 
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appellaxt's brief. 

There are some points in appellant’s brief con¬ 
cerning which, in closing, we desire to comment. 
It is averred in the bill and argued in the brief 
that the appellee’s act is 44 unlawful and arbi¬ 
trary ” (Brief, p. 9) and “ unusual and arbi¬ 
trary ” (Brief, p. 25). By “ unlawful ” appel¬ 
lant means that the act of 1910 does not include 
the Santa Fe road within its purview; by “ un¬ 
usual,” counsel mean, as averred in the bill (Rec¬ 
ord, p. 6), that the demand in this case is a de¬ 
parture from the “ half-and-half ” principle. 
Whether the act of 1910 includes the appellant is 
a question that the Secretary must decide in ad¬ 
ministering the act. His decision requires the ex¬ 
ercise of judgment and discretion. He may err 
in judgment in holding it to be applicable; but 

that does not make his action arbitrarv. The 

«/ 

appellant, as we have shown, is not thereby de¬ 
prived of redress, because no consequences pro¬ 
ceed against which the railroad may not defend 
when it comes to a suit for forfeiture. Nor is an 
action arbitrary merely because it is “ unusual.” 
There are rules of court frequently not rigidly 
enforced unless attention is directed to a specific 
breach. But it would not be arbitrary for a judge 
to enforce the rule simply because on other oc¬ 
casions it had not been invoked, or, if invoked, 
not pressed. Moreover, in this case the situation 
is unusual. As has been shown, the townships to 
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be surveyed are in a forest reserve. Public in¬ 
terest does not require a survey of the even- 
numbered sections. While mathematically the 
division lines will be run between the sections 
appropriated to the railroad and those reserved 
to the l nited States for forestry purposes, the 
completion of the survey as to the railroad land 
will not fully complete the survey of the Govern¬ 
ment lands. A part of that work will still neces¬ 
sarily remain to be done. Nor need the plat of 
survey be approved as to the even-numbered sec¬ 
tions and filed, as would be the case when the 
land is not reserved, in order to effect their status 
as public surveyed land open to appropriation un¬ 
der the land laws. 

And in this connection we may say that there 
is nowhere in the record any authority for the 
statement in the first full paragraph on page 25 of 
appellant’s brief, that the demand in this case 
“ was but a test, so that had the company acceded 
thereto it might have been expected to be called 
upon to deposit the great sum that would be neces¬ 
sary to survey not only the five and a half million 
acres of unsurveyed lands granted it, but double 
that amount, including the alternate even-num¬ 
bered sections.” To indulge ourselves the same 
liberty taken by appellant and to travel for a 
moment outside the record, the department on the 
one occasion arising since the institution of this 
suit has made a demand upon the appellant for a 
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deposit on the “ half-and-half ” principle—and 
that as to lands lying outside any Government 
reservation. In the case at bar, the occasion of the 
survey is solely and exclusively for the purpose of 
identifying the lands of the railroad, the circum¬ 
stances requiring no survey so far as the Govern¬ 
ment is concerned; the expense, the cost, of sur- 
vey in order to segregate the railroad’s land 

%J C J o 

should therefore be borne bv the beneficiarv of the 

v %/ 

Government’s gift. 

Again: On page 26 of the brief the appellant 
takes the position that neglect or refusal to make 
deposit within the time specified by statute op¬ 
erates to forfeit the title of the company whether 
any further action is taken or not. The point 
is emphasized at the bottom of page 29 and the 
top of page 30. It requires resort merely to ele- 
mentarv mathematics to discern that the ninety 
days since demand have long since elapsed. There 
fore, upon their own showing they can not pre¬ 
vent the occurrence of the cloud they appear to 
dread but may avail themselves of all proper de¬ 
fenses when resort is had to the method which 
Congress pointed out for having it established. 
Their suit is therefore confessedly one to remove 
a cloud and the other party interested—the United 
States—must, on well-known principles, be im¬ 
pleaded. Yet the United States is not made a 
party to this suit, and, in fact, has not consented 
to be sued in this behalf. 
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We submit that the judgment below was wholly 
correct and that it should be affirmed. 

Preston C. West, 

Solicitor for the Department of the Interior, 

C. Edward Wright, 

Assistant Attorney, 
Attorneys for Appellee . 
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